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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Criminal Action No. 05-cr-00545-EWN
UNITED STATES OF AMERICA,
Plaintiff,
vs.
JOSEPH P. NACCHIO,

Defendant.
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SENTENCING

Proceedings before the HONORABLE EDWARD W. NOTTINGHAM,
Judge, United States District Court for the District of
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JAMES O. HEARTY, ESQ.
KEVIN TRASKOS, ESQ.

United States Attorney's Office
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LEO WISE, ESQ.

COLLEEN CONRY, ESQ.

U.S. Department of Justice

1400 New York Avenue
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For the Defendant HERBERT J. STERN, ESQ.
JEFFREY SPEISER, ESQ.
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75 Livingston Avenue
Roseland, New Jersey
JOHN M. RICHILANO, ESQ.
MARCI GILLIGAN, ESQ.
Richilano & Gilligan
1800 15th Street
Denver, Colorado
MAUREEN MAHONEY, ESQ.
Latham & Watkins
555 11th Street NW
Washington, D.C.

PROCEEDINGS

THE COURT: The Court will call case 05-cr-545, United
States of America v. Joseph P. Nacchio.

I'1]l begin by taking the appearances of counsel.

MR. STRICKLIN: Good morning, Your Honor. Cliff
Stricklin on behalf of the United States, along with Colleen
Conry, Leo Wise, James Hearty and Kevin Traskos. And seated
also at counsel table are Special Agents Jo Jan Henderson and

Susan Montovya.

MR. STERN: Good morning, Your Honor. Herb Stern,
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Mr. Nacchio, along with Jeff Speiser, Mark Rufolo, John
Richilano, Marci Gilligan, and Maureen Mahoney of the firm of
Latham & Watkins.

THE COURT: This matter comes before the Court for
sentencing this morning.

Before proceeding to that order of business, there are
a number of pending motions which need to be addressed.

Someone, I think it was an appellate judge, once said,
the function of an appellate court is to come on the field of
battle after the war 1s over and shoot the wounded. So in
ruling on these post-trial motions, to some extent, I feel like
I'm shooting the wounded.

The first motion before the Court is Document No. 429,
the motion for judgment of acquittal pursuant to Federal Rule
of Criminal Procedure 29.

The Court has reviewed that very short motion. It
appears to be designed to memorialize for the record positions
that have been previously argued and ruled upon. And the Court
will respond with even more brevity.

Based on the record that has been made and the Court's
previous rulings, the motion is denied.

Document No. 430 is a motion to change venue. That,
again, addresses a matter which was extensively considered and
briefed during the trial. Of course, there has been

supplemental briefing by the defendant, and the Government has
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responded.

Much of what the Court has to say has already been
said. At this point we now have a post-trial perspective. 1In
other words, we can now loock back at the battle and try to take
another look at the motion to change venue.

In the Court's view, only one additional observation
need to be made; And that concerns the jury selection process,
the jury, the jury's deliberations, and the verdict.

The Court indicated last August that it thought many
of the problems raised by the defendant's motion to change
venue could be dealt with and addressed by the Court and the
parties in the jury selection process. And when we chose the
jurors, the Court tried to further that goal.

There was an extensive questionnaire that was sent out
to jurors. At the urging of the defendant, and with the
somewhat reluctant acquiescence of the Government, the Court
eliminated large blocks of people who it thought would be
likely to harbor some prejudice against the defendant. And it
was further guided by the consideration that it thought it
would be difficult to root out that prejudice, even in the voir
dire process. So any people having an association with Qwest
were by and large eliminated from further consideration.

We brought a jury in, a jury panel, and chose the
jury, 16 jurors. Twelve deliberated. What I want to observe

about the jury and its deliberations is that this was an
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extraordinary jury. And its deliberations and the record in
this case demonstrate that 1f there was prejudice, and if there
was extensive publicity, there was no circus atmosphere in this
courtroom, and that prejudice and publicity did not affect this
jury's verdict. It did not affect the deliberative process.

It did not affect these court proceedings.

The jury heard the evidence and deliberated for many
days. During the deliberations they asked questions. The
questions demonstrated‘to this Court's satisfaction that they
understood what they were doing.

At the end of their deliberations they rendered a
verdict. The verdict itself bears indicia that it is not the
product of passion and it is not the product of prejudice.

It's the product of a long, careful deliberative process.

The jury was not so angry with the defendant that it
threw the book at him. It was not so angry with the defendant
that it deliberated for a short time and returned a verdict of
guilty on all counts. It deliberated for days and returned a
mixed verdict.

In this court's view, the verdict takes a rational
view of the evidence. That is, the jury could rationally and
reasonably have found in this case that while Mr. Nacchio may
not have committed crimes on an earlier date, there came a
point in his discussions with his subordinates and with others

at U S WEST that what was a prediction before had become

o
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reality. What was possible before had become probable. And
that is, that Qwest was facing some severe problems.

That, I believe, is the essence of what is reflected
in the jury's verdict. And in the Court's view, it's rational.

I mention that because one of the things that we
surely have to consider when we're considering pretrial
publicity, and which the case law considers, is whether there
was a circus atmosphere, whether the pretrial publicity somehow
infected the court proceedings.

It did not. The motion for change of venue is denied.

The next motion that the Court needs to consider and
deal with 1s the Government's motion for issuance of subpoenas
directed at the doctor who is in charge of treating the
defendant's son, Mr. David Nacchio. That motion is denied.

This Court sees absolutely no reason to further
explore these private, sensitive facts concerning Mr. David
Nacchio's unfortunate situation in these public proceedings.

If those materials have already been furnished, and I
understand they may have, I trust that the parties will be able
to negotiate their return.

The twe other motions pendihg are the motion for
downward departure made by the defendant and the Government's
motion to modify conditions of release. It will be appropriate
for the Court to address those motions at a later point in

these proceedings.
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There is one motion that for some reason is not
showing up, perhaps because I just ruled on it this morning,
and that is the Government's motion for an order of forfeiture.

The Court earlier this morning entered an order,
Document No. 457. And for the reasons that are fully stated in
that order, the Government's motion is granted. And the Court
orders that the defendant will forfeit to the United States the
sum of $52,007,545.47 within 15 days of the date of this order.
And that forfeiture order will be reflected in the criminal
judgment which this Court will enter in a few days.

I believe we are now ready to proceed to sentencing.

Mr. Stern, it is the Court's assumption that you and
the defendant have each received a copy of the presentence
report excluding only the recommendation as to sentence.

MR. STERN: That is correct, Your Honor.

THE COURT: And have you and Mr. Nacchio had a full
opportunity to prepare for this hearing and to go over the
presentence report?

MR. STERN: We have, Your Honor.

THE COURT: All right. 1I'm aware of one objection,
and that objection has to do with the calculation of gain,
which is very important and drives this sentence. And I assume
there are no other material objections. I know there are some
corrections, but material objections.

+ MR. STERN: That is correct, Your Honor. L
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1 THE COURT: A1l right.

2 I'm not'sure whether either side anticipates evidence

3 this morning.

4 I think, Mr. Stricklin, you called my staff and

5 indicated that the Government was not going to avail itself of

6 the opportunity to present an hour and a half worth of victim

7 testimony.

8 MR. STRICKLIN: That is correct, Your Honor.

9 THE COURT: All right. Are you aware of any victims
10 who are present this morning and who do through their lawyers
11 wish to present testimony? |
12 MR. STRICKLIN: ©No, Your Honor, there are none.

13 THE COURT: All right. And Mr. Stern, I think that

14 you may have David Nacchio's doctor here.

15 I don't require that testimony. The proposal is that
16 it be taken in closed proceedings anyway, and I think that it's
17 inappropriate to close these proceedings. I've got the

18 doctor's report. And T think, as I said before, there is no

19 need to dwell on this situation.

20 MR. STERN: May I have just a moment to confer with my
21 colleagues and my client?

22 THE COURT: Yes.

23 MR. STERN: 1It's not easy to do that. Can we just --
24 THE COURT: Do you want to go to a corner?

25 < MR. STERN: Yeah, and then I'll be better and I'll
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come out.

THE COURT: Sure.

(Off-the-record discussion.)

MR. STERN: Should I go over there?

THE COURT: I can hear you, actually; so that's fine.

MR. STERN: You don't have my disabilities.

We are on the horns of a dilemma, to be quite frank
about it. The Government's responding papers have indicated
that it is their view that the record doesn't support our
principal contention that as a practical matter —-- as a matter
of fact, it is entirely true that there is only one human being
who provides a lifeline for this young man.

We are prepared to prove that. We furnished the
records to the Government. We have brought the -- not an
expert witness, but the treating physician who has been
treating David Nacchio since June 11 of '0l. We are prepared
to make a detailed showing of all of the different
confinements, the different incidents, what has happened, and
who it has been who has literally been saving the kid's life.

This is not make believe. 1It's not an artifice. TIt's
not a ploy. And we are prepared to demonstrate that, not with
opinions from some hired person, as I said, but by the treating
physician with all the records, with the hospital records.

Now, I understand that this is a heavy burden that we

have. I understand that under the law we have to show in this
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circuit that this is for real. There is one person who is
desperately needed for this young man; I am in good faith with
this court. I want to prove that to you.

If we have to drag this all out in the courtroom,
that's one way to do it. It's not good for David. I'm
prepared to do this in camera.

I sit -- or stand, more appropriately —-- on this side
of the bench. I cannot know what Your Honor needs for purposes
of having demonstrated to you the factual basis for our request
for departure on this ground.

THE COURT: Well, I have the doctor's report, and I
read the doctor's report. And I'm not going to tell you what
sentence I'm imposing or what sentence I'm thinking of
imposing.

Let me approach it this way to see whether we can
shorten this and whether this can give you some guidance,
because I assume this cannot be a —-- anything but a painful
process for Mr. Nacchio to even want to put this in the record.

So I think it would be useful for you to address the
following point: The logic of the argument that you are making
is that Mr. Nacchio should not be imprisoned at all. Why
should he not be imprisoned at all? Because as you put it,
accepting what you just said as a fact, he is the lifeline to
his son. He is the only person who can perform these

functions, and there is no other way that these functions can
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be performed.

I can say with some confidenée that that logic cannot
carry the day in this case. That is to say, Mr. Nacchio will
not receive some sort of probatiocnary sentence where he will be
able to do these things in the way that he has done them in the
past.

Assuming that a probatioﬁary sentence is out of the
question, which it is, both by statute and because of the
circumstanées of this case, then I don't follow the logic of
your argument.

If I were to impose a one-year sentence, if I were to
impose a four-year sentence, a five-year sentence, a six-year
sentence and —-- a seven- or eight-year sentence, the fact is,
Mr. Nacchio, assuming the verdict and the sentence are upheld,
will be serving time in prison, in an institution. And he will
not be able to do the things that he supposedly does for
Mr. Nacchio.

To me, the argument falls of its own weight, because
at that point even a one-year sentence is going to frustrate
this end.

I don't know whether that gives you any guidance as to
whether you wish to present evidence. T can tell you with some
confidence, probation will not be granted.

MR. STERN: I hear you. I understand what you're

saying, and I understand the logic that you have put forth.
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But to quote Holmes, life of the law has not been logic, but
experience. |

The fact of the matter is that life is also a matter
of degree. And the human mind is unfathomable. A lengthy
sentence sets up one kind of barrier. A shorter sentence,
another.

I'm not being cute with you. You're dealing with the
hopes, aspirations, you're dealing with what amounts to the
mental DNA of another person. I can't say to you, this
sentence is enough, that sentence would be too much. I think
that these things have been confided to you. I know something
about that. But I know that you cannot, and you have indicated
that you are not, entirely indifferent to this. And therefore,
differences in degree make differences in kind.

And your logic, Your Honor, is certainly unassailable.
But in terms of the practical application of it to human
beings' lives, how much can make a difference.

I hope I'm being responsive to you.

THE COURT: Well, I think that you are being
reasonably responsive. And I don't know how much further I can
say in order to give you guidance as to what in addition you
want to do.

I, of course, have Dr. Hammer's letter -- letters, I
should say. And I have the other letters, of course, too. But

Dr. Hammer's is the most persuasive. And I take it that's the
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testimony that you are thinking you want to present, not other
people. |

To my way of thinking, Dr. Hammer is pretty detailed
in his report.' | |

MR. STERN: I hear you. And I ﬁate to impose on you,
may I have one more short conference?

THE CQURT: Yes, of course. This is critical.

MR. STERN: Thank you, Your Honor.

THE DEFENDANT: Your Honor, can I address you?

THE COURT: Not at this point, sir.

(Off-the-record discussion.)

MR. STERN: 1If Your Honor please. All of this is
really for you so that you can exercise your discretion. We
can't have a public hearing. And Your Honor has indicated that
you feel you are well enough informed. It would be foolish of
me to fly in the face of that. And I'm not saying that for any
artifice.

T make this offer: If you think you need it, we would
be prepared to have you speak with Dr. Hammer, even, if
necessary, without us, on question that is underneath the
guestion you raise, as to -- you know, whether the degree of
time matters.

If you don't feel you need it, then we are done.
Because this is all aimed at assisting the Court in the

exercise of what you know to be the most awesome power that you
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have.

THE COURT: Well, dces the —— I'm assuming the
Government would have some problem with an ex parte
conversation where I sat down with Dr. Hammer.

MS. CONRY: Yes, Your Honor.

THE COURT: All right. I think that's legitimate.

Well, I'm going to assume there is no request for
evidence.

And I'11 say one further thing. To the extent that
you and Mr. Nacchic need and want to present this in private,
in camera, without the presence of the public, I don't think
that can be justified in this case. I don't think that's the
kind of issue for which the case law permits the Court to close
a proceeding and not conduct it in public.

You know, I haven't reviewed the case law in detail,
of course, but that's my general understénding.

So I would be requiring that this be public testimony.
So if that helps your determination, then that's my ruling.

MR. STERN: Under those circumstances, we are going
to —— May I just —-

THE COURT: Yes, you may, of course.

(Off-the-record discussion.)

MR. STERN: Under those circumstances, we don't want a
public hearing.

THE COURT: All right.







