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UNITED STATES OF AMERICA, - ,3;\
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. _
1. JOSEPH P. NACCHIO, REDACTED

Defendant.

FIRST MEMORANDUM OPINION AND ORDER PURSUANT TO SECTION 6(2) OF
THE CLASSIFIED INFORMATION PROCEDURES ACT

Section 6(a) of the Classified Information Procedures Act (“CIPA™), Pub. L, 96-456, 94
Stat, 2025 (1980), cadified af 18 U,8.C.A. App. 3 §§ 1-16 (West 2006), requires fhe court, upon
request of the Government, “to conduct 2 hearing to make all determinations concerning the use,
relevanoe, or admissibility of claseified information that would otherwige be made during the
trizl or pretrial proceeding.” It elso reqﬁiras the court to “set forth in writing the basis for ita
determination™ as to each item of classified information. The court conducted a section 6(g)

heering on October 12, 2006. It now files this writing eetting forth the bases for its rulings

concerning the vs¢, relevance, or admissibility of the classified information in question,
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L BACKGROUND: THE ISSUES IN THE CASE
Any detenmination conceming relevance or admissibility must rest on the issues framed

by the Indictment, The Indictment charges Defendant J oseph P. Naochio, the former Chief

Excoutive Officar of Qwest Communioations Intemetionel, Inc, (“Qwest™), with violating federat -

securities laws and regulations by selling securities on the basis of material, non-public
information, Specifically, the Government cherges:

No later than December 4, 2000, through and including Septamber
10, 2001, [Defendant] was awars of matertal, non-public
information about Qwest's business, including, but not limited to:
(2) that Qwest's publiely stated financial targsts, including its
tacgets for 2001, were extromoly aggressive and a “huge stretch;"
(b) that in order to achieve its publicly stated fingncial targets far
2001, Qwest would be required to significantly increase its
rocutting revenue busineas during the first few months of 2001; (o)
that Qwest’s past experience or “track racord” in gowing recutring
revenue 2t a sufficient rate to meet ite publioly stated Snancial
targets was poor; (d) that Qwest's recurring revenus business was
underperforming from early 2001 end was not growing ata
sufficient rate to mest Qwest’s publicly stated financia] targets; (e)
that there were material undiscloged rigks relating specifically to
Qwest’s recurring and non-recurring revenue stroems that put
achievement of Qwest’s 2001 publicly stated financial targets in
Jeopardy, (f) that the gep between Qwest’s publicly steted financial
targets and Qwest's recurring revenue wag inereaging, thus
increasing Qwest's reliance on risky and unsustainable ons-time
fransactions; and (g) that there would be insufficient nonreeuTring
revenus sources 1o close the gap between Qwest's publicly stated
financial targets and ifs actual performance.

To prove these charges, as the Govemment now eoncedes, it must prove, inter alia, that
Nacchio acted “willfislly and with the intent to defraud, manipulate, or deceive.” These terms are

defined in the case law, and the definitions are reflected in standard jury instuctions, To act
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A

“willfully” means to act “voluntarily and purpasefully, with the specific intent to do something
the law forbids; thet is with bad purpose eithet to disobey or disregard the law.” United States .
Overholt, 307 £.3d 1231, 124446 (10th Cir, 2002), To aet with “intent to defrand” mepns “n
eot knowingly and with the intention or the purpose to deceive or to cheat” Kovin F, O'Malley,
JoyE, Grenig & Hon, William C. Lee, Foderal lury Practice & Instructions — Criminal § 47.14
(5th ed, 2000) (defining identical term under muil, wire, and bank fraud starutes) ; United States
v. Dowlin, 408 F.3d 647, 667 (10th Cir, 2005) (approving securities fraud instructon stating. in
pazt, “even though some individia] may have lost money in the transaotions | , | , this does not
rise ta the level of fraud unless the evidencs egtublishes beyond a renganable doubt that the
transaction was designed and intended by the defendant to deeeive, or trick, or injure, or
damage"). _

Asrequired by CIPA § 5(z), bei"andant kas disclosed the clagsified information which he
posesses and proposes to use, This disclognre hes necasnarily revealed some aspecty of his
definse to the Indictrment, Me clafime that he did not act willfully or with intent to defrand when
he sold the securities deseribed in the Indictment. One of the bases for the olaim is generally
that, because he was appointed by the President of the Unitad States to serve on the National
Security Telecommunications Advisory Committes ("N STAC”) end bucause, as Qweat’s chiel
executive officer and ﬁasseaaor of & fop~gecret security clearance, he had sccess to claasified
information regarding Qwest": classified relations with government agencies, he reagonably
believed that Qwest wag going to be awarded lucrative contracts with the federal government,

Those contracts were, acaording to him, awarded swiftly by reallocating already-eppropriatad

*3.
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funds from ome account to another and did not go through 2 lengthy appropriations or bidding
process. He matntains fhat these prospective contracts were not ~- end could not be — reflected
¢1) iz the information, favorable or adverse, possuased by his subordinates at Qwest, (2) in
Qwest's revenne projections, (3) in press releases, reports, filings with the Securities and
Exchenge Comsnission, or (4) in public financial guidatice issued by Qwest. According to
Defondant, he discoumtad the adverse non-public information pos'seséed by his subordinates
because he ressonably belioved, in good faith, that Qwest would be awarded the then-secret

. government contracts, & circumstance which, he suggests, wonld at least offset the effects of the
adverse information which he allegedly know, Ju short, he claims that, based on all the
infarmation availzble to him, the public information conceming Qwest’s financiel projections
remained accurate,

If there is evidentiary support for a “good faith” instruction, the court is required to glve
it, in additjen to an insﬁucticn defining what {s meant by “willful,” United States v, Hopkins,
744 F.2d 716, 718 (10th Cir, 1984), The pmﬁntmt part of the standard “good faith® instruction
reads:

The *good faith” of Defendant is a camplete defenss to the charge
of scoutities faud contained in the Indistment because good faith
on the part of the defendant {8, simply, inconsistent with “the intent
to defrang” alleged in each charge of the Indictment.

A person who acts . . . on a belicf or an oplnion honestly held is not
punishable under this statute merely because the belief or opinton
turns out to be Inaccurate, incorrect, or wrong. An honest migtake

in judgment or an honast error in management does not rise to the
level of eriminal conduct,

P,
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A defendant doos not act in “good faith” if, even though he
honestly holds & certain opinion or belief, that defendant algo
lmowingly melkes false or fraudulent pretonses, representations, ot
promises to others,

The law i¢ written to subject to criminel punishment only those
people who knowingly defraud or sttempt 10 defrand

While the term “good Faith” has no precise definition, it
encompasses, smong other things, a belief or opinion honestly
held, ap shsence of malice or ill will, and an intention to avoid
taking unfair advantage of another,
Kevin F, O’Malley, Tey E. Grenig & Hon. William C. Les, Federal Jury Practice & Instructlons —
Ceiminal § 19.06 (5th ed. 2000).
II.  DEFENDANT’S SECTION 5 PROFFER OF ICLASRIFIED INFORMATION
A, GENERAL DESCRIPTION
Some time befors late 1997 or early 1998, Qwest constructed an extensive fiber optic
network. Because it was built using purer glass not previcusly evailable when earlier netwarks
were constructed, it wae superior to the alder networks constructed by Qwest’s competitors. It
was also more complete than the competitors’ networks, Because it was new and hed plcﬁty of

bandwidth availsbie for sale, Defendant claims that it was particularly afiractive to clandestine

government agencies, According to Defendant,

Defendant mentions four clandestine agencies which were allegedly involved in classified

communications with him and in the award of classified contracts, Some of the commuioations

-5-
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ocenrred because Defendant was & member of NSTAC. In addition, Qwest was approached
directly by the agencics. Other Qwest employess who possessed fop-security clearances and who
had knowledge of classified matters were the sucgessive heads of Qwest’s Government Group,
Dean Wmﬁry and, thereafter, James Payne, Defendent’s section 5 notice suggests that clagsified
information conveyed to him by these subordinates also formed & basis for his good-feith beliefs
concerning Qwest’s prospeets for such classified business.

B,  SPECIFIC INFORMATION WHICH DEFENDANT PROPOSES TO USE

As noted, Defendant discusses his and Qwest's contracts and contacts with four
clendesting agencies of the United Stutes, As he relates the chronology, Qwest's classified
confracts and contacts commenced with an, award by ons of the agencies and thareaftér
blopsomed into prospects for classified work fram the other agoncies after Qwest's initial work
proved suceessfil, He discusses his and Qwest's ¢lasaificd discussions and contracts with each
agency, and each ageucy has reviewed s section S notice and designated parts which it regerds
ag classified, The specific information conceming each agency will be dotailed in connection
with the conrt’s admissibility determinations sel, forth hereinafter,
ITI.  BAsts FOR COURT’S DETERMINATION INDER CIPA § 6()

A.  THE STANDARD FOR MAKING THE DETERMINATION

At the outset, the court confronts a disputs concerning the standards by which it should
meake its sectinn 6(a) determination, The Government argues that the court munst undertake &
three-gtep process, First, Defendant must show, and the court must find, “that the information

would be helpfil to his defense,” Second, the sourt “must apply 2 materiality test” which

i
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involves asking whether “thera is a regsonable likelihood that the evidence could affect the
judgment of the trier of fact” Third, the court must “ealra into congideration the fact that the
information in question is sensitive pational security information in balancing the parties’
eompeting interests concerning discovery and use of the information.” (Emphasis added.) In
snppott of its argument, the Government cites four decigions from thres circuits: United States v.
Yunis, 867 F.2d 617 (D.C. Cir. 1989); United Stares v. Rezag, 134 F.34 1121, 1142 (D.C. Cir.
1988); United States v. Sarkisian, 841 F.2d 959 (9th Cir, 1988); and United States v. Smith, 780
F.2d 1102 (4th Cir. 1985) (divided, 7-5, en bane decigion).

Defendant advocates & more simple process. According to him, the coutt must decide
relevance and admissibility by spplying the same rules of evidence thas it would apply in any
crimingl procesding, ignering, for the timo beiny, the fact that the information is classified. He
reliss on a recont district court decdsion, United Statas v, Libby, _ F. Supp. 2d,_ (D.D.C. Sept.
21,2006). For reasons stated below, this court is generally persuaded by Libby. As the first
court presented with this issuc suecinetly summarized the entire CIFA process: |

Under CIPA, in making its rulings on admissihility, the Cotirt is to
disregard the fact that certain material may be classified. The Act
“dnes not alter the existing standards for determining relevance or
edmissibility.” Both documentary and testimonial evidencs
containing classified matter may be admitted if in conformity with
the Federal Rules of Bvidence. £ specific classified information is
adrnissible, the Court may consider an altemative — the
substikution for such classified information of a statement
admitting the relevant fhots that the specific ¢lassified information
would prove, or 2 summaery of the specifie classified information,
conststent with preserving the accused’s right to mako a full

defense; if no altemetive suffices, the Court may dismise the
indictment or take other meagurss. If information the defendant

-
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intends to disclose at trial is found inadmissible, however, that is
the end of the matter as far ag CIPA 13 concemed. The defendant is
in no wotse position than if a proffer of evidence were tejected
upon the trial,

United States v, Wilson, 586 F, Supp. 1011, 1013 (3.D.N.Y. 1583) (footnotes omitted), gfd, 750
F.2d (24 Clr. 1984); see also United States v. Baptista-Rodriguez, 17 F.3d 1354, 1363-564 (11th
Cir, 1994). |

The language of section 6(a) does not even hint at the appropriato standards for making &
court's section 6(g) determination, but the Houss Report, Senate Repart, and Conference Report
are al] eryatal clear. The House Report stated:

Tt is the Committee’s Intent that the existing standards of use,
relevanoce, and/or admissibility of infarmation or materials in
criminal trials not be affected by [the hill]. The words “make all
determinations concerning the use, relevancs, or admiasibility of
the ¢lassified iuformation at issus that would otherwise be made
during the ttial or pre-trial hearlng" . . , were carefiilly chosen to
reflet this intent.

HR. Rep. No. 96-831, pt. 1, &t 14-15 (1980).
The Senate Report {s even plainer:

Following the [section 6(a)] hearing, the court must determine
whether and the manner in which the information at issue may be
used in a trial or pretrial proceeding, This provision is intended to
retain crrent practices, A defendant should not be denled the use
of information that he would otherwise use simply bocause of the
procedures of this bill. Thus, on the question of & standard for
admissihility of evidence af trial, the commitree intends to retein
current law regardiess of the sensinvity of the information. Soms
senatars on the committea helieve that a judge should rule any
“rglevant” evidence admissible, On the other hand, the
Department of Justice has argued that olassified information is
analogous to information regarding identification of infarmants

8.
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and that the standard for intraduction of classified information
must be "relevant and material” or “relevant and helpful "

8, Rep. No, 96-823, at 8 (] 580), as reprinted in 1980 U.S.C.C.AN, 4294, 430102 (emphasie
added). The emphagized language demonatrates that the Department of Justice had suggested an
altemate standard based on case law protecting the tdentifcation of informants, see Roviare v,
United States, 353 U.S.53 (195 7), that the Senate Fudiclary Committes had congidered that
standard, and that it rejacted the Department’s proposal. The rajectad broposal is exactly the ane
which the Governmient would now have the court uge in making its section 6(a) determination.

FMy, ifunsurprisingly, the Conferenca Report confinms the agreement reflected in the
separate raparts of both houses of Congress: “IT]he conferees agree that , | . nothing in the
corference substitute is intended to change the existing standards for determining relevance and
sdmigsibility” HR, Conf, Rep, No. A6-1436, at 12 (1980), as reprinted in 1980 UK.C.CAN.
4204, 4310. |

With & single exception, discussed below, the ceses upon which the Government telies
are distinguishable from the one before this court, Yunis, Rezag, and Sarkisian a1l presented the
question of whether classified information in the hands of the Government conld he discovered
by the defendant inder CIPA § 4, not whether informetion already possessed by a defendant
should be found o be relovant, admissible, and usable under CIPA. § 6(g). The ﬁases thus apply
and discuss section 4, Sez, e.g., Yunis, 867 £.2d at 621 (“Section 4 of CTPA , . , creates no new
rights of or limits on discovery of a specific ares of clagsified information, Rather it

contemplates an application of the general law of discovery in criminal cases to the classified

wfhm
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information area with limitetions imposed based on the sensitive nature of the classified
information.”). The cases all involve applications of rulc 16 of the Federal Rules of Criminal
Procedure and the procedures allowed by CIPA § 4, which differ from those allowed by CIPA
§ 5.

It would be o mistake to apply rules set forth in these three discovery cages to a case
where a defendant already possesses the claselfied infor:ﬁa’cion and the Government agks the
court 1o prevent bim fom using it at trial, “There is no general constitutional right to diseovety
in 2 criminal cose.” Weatherford v, Bursey, 429 Us. 545, 559 (1977). In addition, fedr:rgl
statutes and eriminal rules carefully delineate and limit the infortmation which the Govemnment
must fiurnish a defendant. Thie coutt is here confronted, however, not with a discovery issue, but
with an issue which affects Defendant’s sixth smendment “right to & spredy and public trial,”
U8, CONST. amend. VI, encompaasing “an opportusity to be heard in his defense — a right to
his day in court—, .. [and] to offer tesﬂmony."’ In re Oliver, 333 U8, 257, 273 (1948). “Fow
rights are more fundmnenta; than that of an aceased to present witnssses in his own :;lefense.”

. Chambers v. Mississippi, 410 U.8, 284, 302 (1!3‘?_3). The rules of evidence and procedure which
apply in all ceiminal cases are “designed 1o assure both faimess end relisbility in the
ascertainment of guilt and innacence.” Id. This court will not engraft additional batriers onto
these rules unless required by CIPA to do so.

The only authority clted by the Govermment which squarely supports its posjtionis a
divided en bane decision handed down by the Fourth Cirenit, overruling an serlier panel decision

afthat court. In United States v, Smith, 780 F.2d at 1104, the en bane majority vacated o district
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coﬁ’s section 6(g) order admitting certain eviderics, holding that the district court had applied
an inoorrect logal standard by failing to follow the threg-part test proposed by the Government
here, Acknowledging the somrnitiee reports already diseussed in this opinion, tho majority
agreed that “ordinary rales of evidence determine admisaibility under CTPA.” 780 F.2d at 1106.
The court reasoned that those “ordinary rules of evidence” include the rule on privilege, Fed. R,
Bvid. 501, which provides that privileges in faderal criminal cases “shall be governed by the
ptinciples of the common law a8 they may be interpreted by the courts of the United States in
light of reason and expm-ience."' Without citing prior fedaral common law creating the privilege,
and without denominating thé privilege it was ra;:ognizing, the majority held that information
otherwise admissible might “be excluded vader & privilege similar to the informer’s privilege
recognized by Roviaro v, United States, 353 U8, 53, 77 8. Ct. 623, 1 L. Ed. 2d 639 (1957). We
believe that the district court committed an error of law in not zpplying such a privilege before
ruling the relevant classified information admigsible.” 780 F.2d at 1107, The majority
extenigively discussed Roviero and its progeny, derlving d}.tecﬂy from Roviaro ite muling that
“[tThe privilege must. . , give way when the (information proteoted by the privilege] ‘i relevant
and helpful to the defense of an agcused, or is ensential tn a fair defermination of & cause.”” I2.
(citing Roviaro, 353 U.8, at 60-61). The majority also used Roviare to support its ruling that
“‘[t]he trial court is required to balance the public interest in nondisclosure against the
defendant's right to prepare & defense. ' Id. (citing Roviare, 353 11,8, at 62).

This cotrt is not pershaded by the Smith majority’s reasoning, Its recognition of a

“privilege similar to” the Roviare privilege flies in the face of clear and express rejection of such

w11-
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e priviloge by Congress, As the Smith dissenters note, Assigtant Atiomey General Philip B.
Heymann complained in testimony before the House committes that the House hill did nnt
include the Roviaro standard and “tegtified at length on the reasans this omission should be
tectified” 780 F.2d a1 1111-12 (dissenting opindon). See Graymall Legistation: Hesring on
H.R. 4736 and H.R, 4745 Before the Subcomm. on Legislation of the Permanent Select Comm.,
on Intelligence, 96th Cong, 8-11 (1979) (starement of Philip B. Heymann, Assistant Aftotney
General). The asalstant atornsy general tried again in the Scnate comumitiee. See Graymail, 8,
1482: Hearing on 8, 1482 Before the Subeomm. an Criminal Tustice of the Comm. of the
Judiciary, 96th Cong. 18 (1980) (statemnent of Philip B. Heymann, Assistant Attomey General),
This argument failed agoin to induce any change in the languege of the bill, The court can think
of o rule of statutory interpretation which would. peymit the Government to Inject by judicis]
decislon an intemretation which was ccnsiﬁered snd rejected by the Congress.

Setting aside the explicit congressional rejection of the Government's position, the court
belioves it unsownd to create and epply an evideatiaty “privilege similar to” the Hoviare privilege
in cases involving clagsified information, for two reasons. Firgt, Roviaro epplies where a
defendant, in pre-trial discovery, seeks disclosure of fhe identity and/or locatien of 2 Government
infoxmer. Where defepdant knows the informer’s {dentity end location, and propogus to call him
8 8 witness, the privilege doeg not apply. See Roviarc, 353 U.8. at 60 1.8 (dictum); United
States v. Godkins, §37 F.2d 1321, 1826 (5th Cir. 1976). Rovigre is not aualogous {o the situation

before this court, whepe Defendant already passesses the information at issue.
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Second, the anslogy to Roviaro i also unsound bacause courts, while fully capable of
doing the balancing required by Roviaro, are ill-equipped by training, educstion, or experience to
accamplish the balancing which the Smith mejerity apparently reqhires int a oare involving
classified irdformantion. In the balanning process described by Roviare, & court’s deeision on
disclosire ul such information must depend on the “partieniar elreumstances of each case, taking
into constderation the crime charged, the possible defenses, the possible significance of the
informer's testimony, and other relovent factors.” Roviaro, 353 U.S. at 62, The Govemment
can, and regularly does, provide the court with specific informetion on the basis of which the
court itself can independently evaluate the significance of the informer’s testimony, the danger to
the infarmer posed by disclosing his identity, and fhe likelihood that disclasure in a particalas
case will damege an ongoing investigation or other interest advanced by the Government.
Eveluation of this information by the court does not requize speclalized experience or training,

The balancing epparently requited by Smith, in contrast, requires & court to consider and
evaluate the significance of “information or meterial that has baen determined by the United
Btatss Govment‘ pursuant to an Executive order, statute, or reguletion, to tequire protection
sgaingt unautharized disclosure for reasens of rational securdty,” CIPA § 1 (defining “classified
information™), In prastice, classification has beer by executive order, regulation, or other action
ofthe Executive Branch, for reasons relating to the *national defense and foreign relations of the
United States.” See CIPA § 2 (defining “national geeurity™), These issues are properly
comunittad to the Exceutive Branch, because courts and legislators lack the fraining and

experience to make guch classification decigions, and they are aot responsible for the national
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defense and foreign reletions of the United States. For similar reasons, couris lack the sxpertise
snd background to consider the firll gamut of data or background which is necssaary to appresiato
and evaluate the significance of the information at issue or the damage which would be done
were the information to be discloscd — and the Clovernment is properly reluctant to disclose the
full amray of data which would be necossary for & balancing pracess which means anything.
“What may appear to the court to be innocuous may be dangerously revealing to those more
informed.” United States v. Juan, 776 F.2d 256, 288-59 (11th Cir, 1985) (waming that, even
where coutt {5 evaluating 1 summary under section 6[c] of CTPA, the Executive Branch retains
the ultimate decision whether s summary adequately protects classified information).

The Government's submissions in fhis case illustrate the ptoblems presanted by the
balaneing process apparently envisioned by the Smith majority. While the Govemment
edvocates balancing in a seetion 6(s) proceeding, it does not provide informatien from which the
court, can really do it. The affidavits of agency officials mostly tell the conrt what information in
Defendant’s submission s classified, and they aver, in conclusory terms, that disclogure would
do “serlous demage” or “exceptionally grave demage” to nationsal security, One agency states
that disclopure would create “diplometic tensions” which would adverscly affect the nation’s
foreign relations. The agenoles do not fully infonn the court whty evidence has heen so
classified, why its disclosure would harm the patianal security, or the extent of that harm, In
ghott, they de not provide the information which would casble the court do any real balancing

and instead invite the court to allow the Bxecutlve Branch to place its thumb on the scales.

o]de




DEC-06-20068 WED 03:29 PM LSS/CRS FAX NO. 202 307 2068 P, 27

I conteast to the Roviaro balancing suggested by the Smith majority, CIPA itself outlines
an elaborate choreographed procedure designed to insure hoth that the Government can protect
classified information end that an accused can present a defense. Assuming that a defendant has
obtained clusﬁad information by discovery ot etherwise, the initial step cutlined by CIPA is the

" section 6(a) hearing to determine the use, relevance, and sdwmissibility of information which the
Executive Branch has designated as “classified " In contrast to what is required at later steps, the
Ciovernment Is not required duting the secetion G6(g) heering to tell the court or defendant the basis
for classification ot to identify the damage to the nations! seourity which would ensue if the
information were disclosed, By identifying the clazsified information in its rnspmiae to
Defendant’s notice that hie intends to nse such information, the Government hers has complied
with the court’s view of What scction 6(2) requires, cven rhough 18 submigsies i lnsuficiant to
do the halancing which would be required by Smith.

1§, and only if, the court deterroines under soation 6(a) that classified information is |
admissible, the Government ¢an invoke the seeond step of the CITA procedure. Under gection
6(c) the Govemment may move that the court order the substitution of a “statement admitting the
relevant facts" or 2 symmary of the specific classified information.” CIPA. § 6(c). The court
must grant the Govermnent’s motion if, after 8 mandated hearing, “it finds thet the statement or
sumnmary will provide fhe defendant with substaniially the same ability to make his defense as

would disclasure in the specific classified information.” 4. It is significant, for purposes of
discussing the praper standard under section 6(z), tha section 6(c) permits the United States to

tpalbnit to the court an affidavit of the Attomey Generel certifying that disclosure of clasgified
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information would cause identifiable damnge to the national ssewrity of the United States and
explaining thel basis for the classification of sueh information.” Jd. (emphasis added). As one
oowrt has observed:

It appears 1o us that, if Congress had intended the distriet cour to

balance national seourity againgt relevancy in the 8(a) hearing,

provision would have basn marde for trargmission of information
necessary for balurming duitig s (e} hearing.and pat after - -

relevancy and admissibility have been determined.
United States v. Smith, 750 F.2d 1215, 1218 (4th Cir. 1984) (panel opinion), overruled, 780 F.2d
1102 {4th Cir, 1985) (en banc).

Bven i the court deems an admission or summary proposed under seetion 6(c) te be
inudoquats, the Govemment may, after exhausting its intsloontory apnellate rights, invokea . . .,
final stop of the CIPA procedume. Ry fling ataffidavit of the Attomev (feneral obfecting to
disclogure, the Govermnment may obtain an order prohibiting defondant from digclosing the
classified information. CYPA § 6(s). The Government’s invocation of this step, however, comes
g1 sorme (sl siuce (e sourt may dipmiss the indiotment or impese lese drwviio resmadies 3 “She
interests of justice” so require. Jd, Significantly, gven at this last step, Congress hes warmed
courts against balancing:

It should be emphasized, however, that the sourt should not
balance the national security interests of the government against
the rights of the defendant to abtain the information. The sanctions
agaz:nst the government are designed to make the defendant whole
agein,
Q. Rep, 96-823 at 9, ae reprinted in U.8.C.C.AN, at 4303, If Congress did not intend such

balaneing at the final step of the CIPA procedure, it s difficult to see why the court should
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