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OPT-OUT PLAINTIFFS’ OPPOSITION TO LEAD PLAINTIFF’S MOTION FOR AN
ORDER ENJOINING ROYAL DUTCH/SHELL DEFENDANTS AND OPT-OUT
PLAINTIFFS FROM SEEKING APPROVAL OF SETTLEMENT CONTRACT
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The “Opt-Out Plaintiffs,”’ by and through their undersigned counsel, submit the
following brief in opposition to Lead Plaintiff’s Motion for an Order Enjoining Royal
Dutch/Shell Defendants and Opt-Out Plaintiffs From Seeking Approval Of Settlement Contract.

PRELIMINARY STATEMENT

Although Lead Plaintiff has attempted to present its motion as one to protect this Court’s
jurisdiction and U.S. policy interests, what Lead Plaintiff really seeks is to prevent European
investors from utilizing a uniquely European solution to insure their recovery for securities fraud
claims brought against a European company. The unstated, but underlying premise of Lead
Plaintiff’s Motion — that the United States has a monopoly on the appropriate resolution of
securities fraud claims — is Aubris of the highest order and ignores all principles of international
comity. Lead Plaintiff’s Motion also ignores or glosses over numerous other salient facts,
including: (a) that no class has yet been certified in this action; (b) that public policy favors
settlements; (c) that the settlement Lead Plaintiff seeks to enjoin in no way threatens this Court’s

jurisdiction, in part because it is designed to protect against the possibility that this Court will

" The Opt-Out Plaintiffs are the following twenty five Dutch pension funds: Stichting
Pensioenfonds ABP, Stichting Bedrijfspensioenfonds voor de Landbouw, Stichting De
Samenwerking, pensioenfonds voor het Slagersbedrijf, Stichting Bedrijfstakpensioenfonds voor
de Detailhandel, Stichting Pensioenfonds Interpolis, Interpolis Pensioenen Europa Pool,
Interpolis Pensioenen Nederland Pool, Stichting bedrijfstakpensioenfonds voor het Schoonmaak-
en Glazenwassersbedrijf, Stichting bedrijfspensioenfonds voor Kappersbedrijf, Stichting
Bedrijfstakpensioenfonds voor het levensmiddelenbedrijf, Stichting Bedrijfstakpensioenfonds
voor het Melk-en Zuiveldetailhandelsbedrijf, Stichting Pensioenfonds Dutch Space, Stichting
Bedrijfspensioenfonds voor de Schoenmakerij, Stichting Pensioenfonds voor fysiotherapeuten,
Stichting Uittreding werknemers Agrarische sectoren, Stichting pensioenfonds voor de
Tandtechniek, Stichting Pensioenfonds Wonen, Stichting Pensioenfonds Holland Casino,
Stichting Bedrijfstakpensioenfonds voor de Metalektro, Stichting Bedrijfstakpensioenfonds
Zorgverzekeraars, Stichting Spoorwegpensioenfonds, Stichting Bedrijfstakpensioenfonds voor
het Horecabedrijf, Stichting Pensioenfonds Openbaar Vervoer, Stichting Pensioenfonds Metaal
En Techniek, and Stichting Pensioenfonds voor de Gezondheid, Geestelijke en Maatschappelijke
Belangen (a/k/a Stichting PGGM); two German pension funds —Deka Investment GmbH and
Frankfurt-Trust Investmentgesellschaft mbH (1k/a Frankfurter Service KAG); and one
Luxembourg pension fund—Deka International S.A. (Luxembourg).
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not exercise jurisdiction over the claims at issue; and (d) that the European settlement
proceedings will go forward regardless of whether or not the Opt-Out Plaintiffs are enjoined. All
of these facts render the requested injunction unnecessary, improper and ineffective. Opt-Out
Plaintiffs respectfully request that Lead Plaintiff’s Motion be denied.

BACKGROUND

A. Involvement Of The Opt-Out Plaintiffs In This Case

The Opt-Out Plaintiffs are a group of European pension funds who collectively hold
assets representing the retirement benefits of a significant portion of the labor force in The
Netherlands, as well as significant assets from investors in Germany and Luxembourg. During
the Class Period, the Opt-Out Plaintiffs purchased over 200 million shares of Shell securities.
Given the size of their Shell holdings and the extent of their losses, the Opt-Out Plaintiffs sought
to protect their interests by pursuing their own cases independent of the purported class action.

Accordingly, the Opt-Out Plaintiffs filed the ABP Action (Stichting Pensioenfonds ABP
v. Royal Dutch Shell PLC, Civ. A. No. 06-095) and the Deka Action (Deka Investment GMBH
v. N.V. Koninkluke Nederlandsche Petroleum Mattschappu, Civ. A. No. 06-067) so they could
separately prosecute their claims against Shell, represented by counsel of their own choosing.

Faced with the possibility that this Court might decline to exercise jurisdiction over their
federal securities claims and those of other European investors, the Opt-Out Plaintiffs, as part of
a pan-European coalition, successfully negotiated the settlement of the claims of all persons
outside of the United States who purchased Shell securities on foreign exchanges (“Foreign
Purchasers™). This landmark settlement, which will be null and void should this Court exercise
jurisdiction over the claims of Foreign Purchasers, is essentially a negotiated insurance policy,
guaranteeing Foreign Purchasers well over $450 million in settlement of their claims if this Court

declines to exercise jurisdiction over their claims.
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B. The Settlement Agreement

On April 11, 2007, the Stichting Shell Reserves Compensation Foundation (the
“Foundation”) — on behalf of a broad coalition of European institutional investors including the
Opt-Out Plaintiffs and two dozen other institutional investors from numerous European nations —
entered into an agreement with Shell, which it filed that same day in the Amsterdam Court of
Appeals of The Netherlands, settling all claims raised by the Opt-Out Plaintiffs in their Actions
and resolving the claims of all other Foreign Purchasers on a class-wide basis (the “Settlement
Agreement”). Under the Settlement Agreement, Shell will pay $359.75 million to Foreign
Purchasers and further has committed to use its best efforts to persuade the Securities and
Exchange Commission (the “SEC”) to distribute $120 million of the fine it imposed upon Shell
as a result of its overstatement of “proved” reserves to all purchasers of Shell securities in a non-
discriminatory fashion (i.e., without regard to the residence of such purchasers or the location of
the securities exchanges on which such purchasers acquired their Shell securities). This
distribution would provide $94.8 million to Foreign Purchasers as 80% of Shell securities were
purchased on foreign exchanges. In the event the SEC declines to distribute the $120 million in
this fashion, the Settlement Agreement provides for Shell to guarantee that $94.8 million will be
distributed to Foreign Purchasers. Thus, the Settlement Agreement provides a guaranteed
payment of over $450 million to Foreign Purchasers.”

The Settlement Agreement grew out of discussions between the Opt-Out Plaintiffs and

Shell regarding the settlement of their claims against Shell that are pending before this Court.

2 The Settlement Agreement provides that Shell shall pay the expenses of the settlement and
reasonable attorneys’ fees to counsel for the Opt-Out Plaintiffs separate and apart from the
$359.75 million payable to Foreign Purchasers. Thus, the true value of the settlement is well in
excess of $500 million,
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Recognizing that many foreign investors were in the same position as the Opt-Out Plaintiffs
regarding the possibility that the Court could decline to exercise jurisdiction over their federal
securities claims, the parties began to explore the possibility of resolving this case on behalf of
all entities that both resided outside of the United States and purchased Shell on non-U.S.
exchanges. These negotiations ultimately resulted in the Settlement Agreement.

The Settlement Agreement represents the first-ever class-wide settlement of a securities
fraud claim in Europe. Beginning with an initial group of pension funds who opted out of the
class action, Plaintiffs were able to form a coalition of fifty-one institutional investors from nine
nations across Europe—namely, Denmark, Germany, Ireland, Luxembourg, Norway, Sweden,
Switzerland, The Netherlands and the United Kingdom—to negotiate a class-wide settlement of
the claims of all Foreign Purchasers of Shell securities. The participants to the Settlement
Agreement collectively held significant amounts of Shell Trading and Transport Company
(“Shell Transport™) and Royal Dutch Petroleum Company (“Royal Dutch”) securities. 3 In fact,

the participants to the Settlement Agreement collectively held over 535 million shares of Shell

* The individual participants to the Settlement Agreement include some of the largest holders of
Shell securities in their respective countries. In The Netherlands alone, three of the top nine
holders of Shell securities—Stitching Pensioenfunds ABP (“ABP”), Stichting Pensioenfonds
voor de Gezondheid, Geestelijke en Maatschappelijke Belangen (“PGGM”), and Robeco Groep
N.V. (“Robeco”)—are participants. ABP alone held 5.4 million Royal Dutch shares and 76
million Shell Transport shares, while PGGM held 16.9 million Royal Dutch shares and Robeco
held 9.9 million Royal Dutch shares and 21.1 million Shell Transport shares. Similarly, two of
the top ten holders of Shell securities in the United Kingdom—namely, Morley Fund
Management Ltd. (“Morley”) and AXA Investment Managers UK, Ltd. (“AXA”)—are
participants to the Settlement Agreement. Morley held approximately 4.5 million Royal Dutch
shares and approximately 188.6 million Shell Transport shares, while AXA held approximately
.121 million Royal Dutch shares and approximately 168.7 million Shell Transport shares. In
addition, one of the top six holders of Shell securities in Switzerland—namely, UBS Global
Asset Management (“UBS Global”)—is a participant in the Settlement Agreement. UBS Global
held 11.5 million Royal Dutch shares and 21.7 million Shell Transport shares. Finally, Deka
Investment GmbH (“Deka’)—one of the top six holders of Shell securities in Germany—is a
participant to the Settlement Agreement. Deka held 12 million Royal Dutch shares and 10.7
Shell Transport shares.
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Transport—valued at over £2 billion as of January 8, 2004—and over 89 million shares of Royal
Dutch—valued at over €3.74 billion as of January 8, 2004.

In deference to the pending Class Action, the Settlement Agreement provides that if this
Court “determines that it has jurisdiction over, or that it will otherwise consider, the claims of
shareholders who both resided and purchased their shares outside of the United States and that
decision is issued before the date on which a binding declaration on the Amsterdam Court of
Appeal becomes final, th/e] Settlement Agreement shall automatically be deemed to be null and
void.” (Settlement Agreement (Statement of Intention) at p. 2) (emphasis added).

C. Approval Of The Settlement Agreement By A Dutch Court

Before it will become binding on Foreign Purchasers, the Settlement Agreement will be
reviewed by the Amsterdam Court of Appeals under the provisions of the 2005 Collective
Financial Settlement Act (the “Dutch Law”). The Dutch Law allows a foundation representative
of a group of injured persons to contract with the alleged wrongdoer to provide compensation to
the injured group. The Court of Appeals must then find (1) that the foundation is sufficiently
representative of the injured group; and (2) that the proposed compensation is reasonable. After
making those determinations, the Court of Appeals can issue a “binding declaration” making the
contract binding on all injured persons who do not exclude themselves within a prescribed period
of time. Dutch Civ. Code arts. 7:907, 7:908 (for the Court’s convenience, the cited portions of
the Dutch Code are attached hereto as Exhibit A).

Opt-Out Plaintiffs anticipate that it will be at least April 2008 (one year from filing)
before the Amsterdam Court of Appeal takes the action necessary for a binding declaration to
become final. This estimate is based upon Opt-Out Plaintiffs’ understanding of two previous

settlements administered through the Dutch process, the most analogous of which took more than




Case 3:04-cv-00374-JAP-JJH  Document 325  Filed 05/09/2007 Page 9 of 23

one year to complete. Only in the unlikely event that the Dutch court acted first would this
contingency disappear.*
ARGUMENT
L AN “ANTI-SUIT” INJUNCTION IS WHOLLY UNWARRANTED

Lead Plaintiff terms its requested relief an “anti-suit” injunction. A more appropriate
name would be an “anti-settlement” injunction. Even assuming, however, that the requested
injunction is properly considered under the standards governing an “anti-suit” injunction,’ as
Lead Plaintiff urges, the requested injunction must be denied.

The Third Circuit takes a “restrictive approach” to determining whether or not “anti-suit”
injunctions are appropriate with regard to actions pending in foreign tribunals, “rarely permitting
injunctions against foreign proceedings.” General Elec. Co. v. Deutz AG, 270 F.3d 144, 160-61
(3d Cir. 2001) (reversing grant of injunction). The case law “unequivocally directs courts to
exercise restraint in enjoining foreign proceedings . . ..” Stonington Partners, Inc. v. Lernout &
Hauspie Speech Products N.V., 310 F.3d 118, 129 (3d Cir. 2002) (remanding case to lower court
for consideration of applicable principles). In the Third Circuit, such an injunction is appropriate
only “on the rare occasions when needed ‘to protect jurisdiction or an important public policy.””
Id. at 127 (citation omitted). Courts using the “restrictive approach” have “interpreted these

exceptions narrowly.” Id. Here, there is no need for an injunction to protect this Court’s

4 As opposed to the proceedings in Amsterdam, this Court is moving on a fast track. The
evidentiary hearing on class certification issues is set to begin in June, with briefing to be
completed in August. Presumably the Court will rule shortly thereafter.

> As Lead Plaintiff admits, under the traditional requirements for an injunction it would be
required to establish irreparable injury and a likelihood of success on the merits. Lead Plaintiff
has not even attempted to meet this standard (see Motion at 8, n. 9) and in fact could not meet it
if it tried given that the negotiated settlement: (1) does not resolve Lead Plaintiff’s claims (nor
those of any other named plaintiff); and (2) will be null and void should this Court exercise
jurisdiction over the claims of Foreign Investors.
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