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Pursuant to the Court’s May 22, 2008 order, Defendants The Children’s
Investment Fund Management (UK) LLP, The Children’s Investment Fund Management
(Cayman) Ltd., The Children’s Investment Master Fund (collectively, “TCI”), 3G Capital
Partners Ltd., 3G Capital Partners, L.P., 3G Fund, L.P. (collectively, “3G”), Christopher Hohn,
Snehal Amin, and Alexandre Behring respectfully submit this post-trial brief in support of their
defenses to Plaintiff CSX Corporation’s (“CSX”) claims and their counterclaims against CSX
and Michael Ward. The first section of this brief (pages 1 to 105) address CSX’s claims, and the
second section (pages 106 to 134) address Defendants' counterclaims.

CLAIMS OF CSX

SUMMARY OF ARGUMENT

Defendants did not violate Sections 13(d) or 14 of the Securities Exchange Act.
“The goal of § 13(d) ‘isto aert the marketplace to every large, rapid aggregation or
accumulation of securities. . . which might represent a potential shift in corporate control.””
Treadway Cos. v. Care Corp., 638 F.2d 357, 380 (2d Cir. 1980) (citing GAF Corp. v. Milstein,
453 F.2d 709, 717 (2d Cir. 1973)). TCI and 3G satisfied both the | etter and the spirit of Section
13(d). On December 19, 2007, within seven days of their acquisition of more than 5% beneficial
ownership of CSX securities, Defendants filed a Schedule 13D with the Securities and Exchange
Commission (*SEC”) disclosing that collectively they had beneficial ownership of 8.3% of the
outstanding shares of CSX, aswell as 11% in economic exposure to CSX securities through total
return cash-settled swaps (the “Total Return Swaps’). Since that time, neither fund has engaged
in asingle transaction involving a single share of CSX securities or Total Return Swapsin which
CSX was the referenced security. Therefore, for at least the past five months — and six months

before the CSX annual shareholder meeting, scheduled for June 25, 2008 — the investing public
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has fully known about any “potential shift in corporate control” of CSX. (As set forth below,
there were a'so many prior disclosures of the TCI and 3G swap and share positions.)

Nor was disclosure of TCI’s swap contracts required prior to December 19, 2007.
The Securities Exchange Act of 1934 (the “Exchange Act”) was amended in 2002 to exclude
equity swaps from the definition of equity securities and to provide that the SEC may not restate
the disclosure of equity swaps (other than in the Section 16 content). 15 U.S.C. § 78c-1(a) (“The
definition of ‘security’ . .. does not include any security-based swap agreement . .. .”). Thus,
without more, no Section 13(d) filing need be made when the shares referenced in swaps
aggregate over 5% of a company’s stock. Thiswas confirmed by SEC interpretive guidance,
which is entitled to deference by the Court. According to the SEC, “[a] purchaser of a cash-
settled security future . . . would not count the equity securities underlying the contract for
purposes of determining whether he or sheis subject to the Regulation 13D reporting
requirements, because he or she does not have the right to acquire beneficial ownership of the
underlying security.” Commission Guidance on the Application of Certain Provisions of the
Securities Act of 1933, the Securities Exchange Act of 1934, and Rules thereunder to Trading in
Security Futures Products, Exchange Act Release Nos. 33-8107; 34-46101 (June 27, 2002),
available at http://www.sec.gov/rules/interp/33-8107.htm (emphasis added) (Declaration of
Howard O. Godnick, dated May 27, 2008 (“Godnick Decl.”) Ex. 9). Although the Release refers
to “security futures,” the reasoning is equally applicable to swaps since, as discussed below, the
fact that the instrument settles in cash, rather than physically, is determinative. Inissuing this
guidance, there can be no doubt that the SEC was well aware of the market reality that swap

counterparties often hedge derivatives with shares of the referenced security.
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Indeed, the market reality of bank counterparties often hedging cash-settled swaps
with shares of the referenced security was found to be insufficient to give rise to beneficia
ownership in the Rubicon case that Y our Honor inquired about during thetrial. Ithaca
(Custodians) Ltd. v. Perry Corp., [2004] 1 NZLR 731, 2003 NZLR LEXIS 76 (C.A.). (Godnick
Decl. Ex. 10.) Decided under a securities regulatory scheme almost identical to the Williams Act
and, like here, involving Total Return Swaps, the New Zealand Court of Appeals rejected the
theory urged by plaintiff:

[1]f we hold that knowledge of market reality sufficesto create an

arrangement or understanding under 8 5(1)(f) and that consensus

and communication are not required, this would create uncertainty

asto the scope of disclosure generaly, asit would raise questions

about how certain market reality must be before thereis an

obligation to disclose. In particular it would, in effect, mean that

the majority of equity swapsin New Zealand would create

disclosure requirements, whether cash-settled or not. There are

obvious policy issues involved in extending disclosure

requirements to interests under equity swaps as the regime

conceptually is directed at voting rights rather than economic
interests. Most equity swaps create only economic interests.

Id. at *57.

Judicial endorsement of Plaintiff’s theory here would transform cash-settled
swaps, which are universally understood as not triggering afiling requirement under Section
13(d), into instruments that can trigger such filing requirements based on awareness of “market
reality” that counterparties often hedge swaps by purchasing the referenced security. Thisis not
an overstatement given the record in which there was no consensus, no communication and no
agreement between TCI and its counterparties about investing in CSX shares held as hedges to
the swaps, nor as to the voting of any such shares. Consequently, a holding that requires
disclosure based on the “market reality” that bank counterparties often hedge their swap

contracts and “know which side of the bread the butter ison” (Tria Tr. (Kaplan, J. 82:22-83:3))
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would undermine Congress's and the SEC’ s carefully structured regulatory framework. Indeed,
as discussed in detail herein, Congress has expressly required that swaps be disclosed after an
investor has acquired 10% of equity securitiesin a particular company. Thus, when Congress
wanted swap positions to be disclosed, it knew how to make that disclosure obligation clear.
(See comparison of Exchange Act 88 16 and 13, infra at 37.) In view of the specific
circumstances under which Congress made clear that swap disclosure was required, the absence
of such adisclosure obligation under Section 13(d) cannot be ignored.

Under Rule 13d-3(a), beneficial ownership is defined as “(1) Voting power which
includes the power to vote, or to direct the voting of, such security; and/or (2) Investment power
which includes the power to dispose, or to direct the disposition of, such security.” 17 C.F.R.

8§ 240.13d-3(a). Plaintiff concedesthat TCI did not have beneficial ownership by virtue of the
“plain vanilla” standard swap contracts that TCI entered into with its counterparties. Rather, it
asserts that TCI had voting power by virtue of the banks seeking to curry favor from TCI, and
investment power by virtue of being a puppeteer: When TCI entered swaps, the counterparties
tended to buy CSX shares as hedges, and to sell those shares at the termination of the swaps.

With regard to voting power, thereis no evidence that TCI had the ability to vote
or to direct voting of the CSX shares held by counterparties as hedges to swaps. In fact, the
evidence is completely to the contrary. Both heads of the swaps desks for TCI’ s counterparties,
Deutsche Bank and Citigroup, where 99% of TCI’ s swaps have been held since the end of
November 2007, testified that they (1) never discussed voting the CSX shares held as hedgesto
the TCI Swaps; (2) did not know the record date for voting the shares; (3) did not contact the
stock lending desk during the two weeks preceding the record date to recall CSX shares on loan;

and (4) as amatter of practice (which they did not disclose to TCI), do not vote the shares held as
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hedgesto swaps. Although Plaintiff sought to make much of the fact that Messrs. Hohn and
Amin periodically spoke with Austin Friars, a proprietary hedge fund within Deutsche Bank,
about CSX and other matters, and candidly acknowledged that they had hoped that Austin Friars
interest in CSX would lead Deutsche Bank to vote for TCI in a proxy contest, the uncontradicted
evidenceisthat (1) neither Mr. Hohn nor Mr. Amin asked Austin Friars to seek to have the
Deutsche Bank swap desk (on the other side of an internal informational firewall) vote the CSX
shares held as hedges, and (2) Austin Friars did not contact the Deutsche Bank swaps desk about
voting CSX shares.

Further, and notwithstanding the unremarkable fact that TCI’ s counterparties
tended to purchase CSX shares as hedges to the Total Return Swaps and to sell those hedges at
the termination of the Swap transaction, TCI did not have investment power over the Swaps.
The uncontroverted evidence, established by, among other things, the heads of the Deutsche and
Citigroup swaps desks, is that (1) neither bank had a conversation with TCI about whether they
held CSX shares as hedges to their swaps; (2) the acquisition of sharesis not the only mechanism
through which counterparties hedge their shares; and (3) the fact and mechanism of any hedgeis
proprietary to the bank and not shared with swap counterparties, including TCI. Given the lack
of any communication or mechanism for directing the movement of the CSX shares held as
hedges, acquisition and disposition of CSX shares as Swap hedges does not establish the
investment power that CSX clams TCI had. Moreover, every single share of CSX stock
acquired by TCI was purchased in the open market; not one share was purchased from TCI’s
swap counterparties. In short, TCI’s acquisition of CSX shares was exactly in the same manner

and with the same pattern, as it would purchase CSX stock irrespective of its Swap positions.
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What Plaintiff isleft with then, with regard to TCI’ s acquisition of swaps, is
TCI's admitted desire not to disclose its swaps position when not required to do so. But thereis
nothing illegal or improper about that motive, unless TCI transgressed a disclosure requirement,
which, as explained, it did not. TCI’s stated desire to keep confidential its CSX swap position
led the Court to state:

[F]or reasons that | don’t fully appreciate and maybe they are

tactical and maybe | am just overlooking something, it struck me

that there was relatively little attention given in the papers to the

guestion whether one way of disclosing in this case would be

under Rule 13d-3(b). In other words, the question of whether one

could put aside entirely the question whether TCI and 3G were

beneficial owners of the CSX shares held in hedge positions by

counter parties and nevertheless there was a violation by virtue of

either or both of TCI and 3G being deemed to be beneficial owners

on the ground that there was a plan or scheme to evade the
reporting requirements under the act.

(Tria Tr. 221:25-222:11.) The Court was entirely correct. Plaintiff did not identify Rule 13d-
3(b) evasion as a cause of action inits Complaint or in the “Issues To be Tried” in the Joint
Pretrial Order, and it does not fit the facts of this case.

As more fully discussed herein, “evasion” in the Schedule 13-D context equates
to a sham transaction, where a party divestsitself of an ownership interest to avoid reporting
requirements with an agreement to re-acquire that interest at alater time. There was no evidence
of that here. To the contrary, with the advice of two law firms, TCI carefully sought to remainin
compliance with the Exchange Act’s reporting requirements. And, it iswell settled that efforts
to avoid disclosure requirements short of fraud do not constitute evasion. Indeed, the Second
Circuit has held that a contractual cap on the right to convert a derivative security to 4.9 % of the
outstanding stock is not a*“plan or scheme to evade” Section 13(d), Levy v. Southbrook Int’l Inv.,
Ltd., 263 F.3d 10, 13-14, 17-18 (2d Cir. 2001), and, in arecent amicus curiae submission, the

SEC criticized as “unprecedented” and “unwarranted,” under “Rule 144A or any other provision

6
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of the federal securitieslaws’ (emphasisin origina), a plaintiff’s argument that “a transaction
that complied in substance with the requirement for an exemption was nonethel ess denied that
exemption solely on the ground that the motives of the participants rendered the transaction part
of a‘schemeto evade’ registration.” Brief for SEC as Amicus Curiae, In re HealthSouth Sec.
Litig., No. CV-03-BE-1500-S (N.D. Ala.), available at
www.sec.gov/litigation/briefs/2006/headsouthbrief.pdf. (Godnick Decl. Ex. 16).

Further, not publicly disclosing TCI’s economic exposure to CSX was only one of
several bona fide business reasons underlying TCI’ s acquisition of swaps. There were
significant financing and potential tax benefits associated with swaps aswell. Thereisno
evidence that one reason is more important than others. And, following TCI’s Schedule 13D
disclosure, TCI did not terminate its swap contracts with its counterparties, as would have been
expected had non-disclosure been TCI’ s primary motive behind the swaps. This speaks volumes
about TCI’ s reasons for acquiring and holding swaps. Despite the fact that TCI isengaging in a
hotly-contested proxy contest where every vote matters, it has continued to maintain an
€economic exposure in swaps equating to 11% of the Company, rather than terminate the swaps
and buy shares.

Plaintiff’s allegation that TCI and 3G formed a group with respect to CSX prior to
December 12 is based on circumstantial evidence that isweak at best. There was not asingle
sentence among the over one million pages of documents produced, nor any testimony in the
extensive record, that reflected an intention to engage in a common plan with regard to CSX
stock prior to the November 2007 discussions about forming a group. Although TCI and 3G did
meet from time to time to exchange ideas (in the same manner in which TCI and 3G

independently met with other funds), including about their investment in CSX, and although 3G
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may have adjusted its buying and selling activity following some of those meetings, nothing
suggests that this activity was the result of an agreement or understanding. Moreover, thereis
ample law that such meetings do not establish the formation of agroup. See K-N Energy, Inc. v.
Gulf Interstate Co., 607 F. Supp. 756, 767 (D. Colo. 1983) (determining that evidence that
showed that the two parties shared information because they knew of each other’sinvestment in
the company was not enough to support a finding the two were acting in concert to acquire the
target company’s stock). Indeed, after April 2007, TCI’s position in CSX securities and swaps
remained virtually unchanged, while 3G engaged in substantial selling and buying activity.
Moreover, when 3G expressed adesire to “work together” with regard to CSX, TCI, which knew
the rules, rebuffed the overture. Asthe cases make clear, the type of relationship that TCI had
with 3G, which included information sharing, is insufficient to constitute a group for purposes of
Section 13(d) and is entirely ordinary course of business for investment firms.

The above establishes that Plaintiff has not succeeded on the merits. But even
should the Court disagree, an injunction should not issue. Aninjunction will only be granted to
redress a Section 13(d) violation upon a showing of “irreparable harm to those interests which
that section seeksto protect.” Treadway Cos., 638 F.2d at 380 (2d Cir. 1980). AsY our Honor
noted in Capital Realty Investorsv. Dominium Tax Exempt, after finding a likelihood of success
in proving violations of Section 14(a) in the context of amotion for a preliminary injunction:

The objective of courts and of injunctive relief in caseslike this

[is] not to test the ingenuity of sophisticated corporate counsel.

Nor isit to punish. Rather, it isto ensure that investors are

provided in atimely fashion with the accurate information
necessary to theintelligent exercise of the corporate franchise.

944 F. Supp. 250, 258-259 (S.D.N.Y. 1996) (internal quotation and citations omitted).
Plaintiff did not offer a shred of evidence concerning, and thus has failed to prove,

that the CSX shareholders will be harmed in any way — much less irreparably — unless an
8
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injunction is granted. Defendants' economic interest in CSX, their agreement to form a group,
have been fully and publicly disclosed for the past five months, which is six months prior to the
shareholder vote.* Accordingly, there can be no irreparable harm, and no injunction should
issue.

Stripped to its essence, thisis a proxy contest. When assessing Plaintiff’s claims,
the Court should be mindful of the Second Circuit’s admonition that “ Congress expressly
disclaimed an intention to provide a weapon for management to discourage takeover bids or
prevent large accumulations of stock which would create the potential for such attempts.”
Treadway Cos. v. Care Corp., 638 F.2d 357, 380 (2d Cir. 1980) (quoting Rondeau v. Mosinee
Paper Corp., 422 U.S. 49, 58, 95 S. Ct. 2069, 2076 (1975)).With al due respect, that is precisely
how Plaintiff seeks to use Section 13(d) here, as made plain by its prayer for relief. In addition
to corrective disclosure, Plaintiff seeks, among other things, to: (i) invalidate Defendants
director date; (ii) enjoin Defendants from acquiring additional shares of CSX until corrective
disclosure is made; (iii) enjoin Defendants from acquiring any CSX shares referenced in their
swap agreements; (iv) require Defendants to sell all shares; (v) terminate all swaps acquired after
February 2007; (vi) enjoin Defendants from voting their shares at the 2008 annual meeting; and
(vii) enjoin Defendants from voting any proxies received prior to such time as the Court

determines corrective disclosures have been made. Thisrequested relief is extreme, punitive,

! TCI’s swap investment in CSX has been known to CSX since December 2006, and to the general public

since no later than April 2007, when CSX issued its first quarter 10Q disclosing not only TCI’ s Hart-Scott-Rodino
filing, but the fact that TCI had a significant investment in derivative securitiesrelating to CSX. Then, in May 2007,
TCI filed a Form 13F, in which it disclosed that it held over 17 million shares of CSX common stock, a position that
has remained virtually unchanged since that filing. Finally, TCI’sand 3G’s December 19, 2007 Form 13D
(disclosing their physical and swap positions), their supplemental 13D filings disclosing this lawsuit, and the intense
media attention generated by this case, have certainly assured that the market generally, and CSX shareholders
specifically, are fully informed of not only Defendants’ respective investmentsin CSX, but also CSX’s contentions
that they have beneficial ownership over the shares referenced by the swaps and formed a group earlier than
December 12, 2007.



Case 1:08-cv-02764-LAK  Document 59  Filed 05/27/2008 Page 24 of 148

unprecedented, self-serving and inappropriate. It should be rgjected, along with all of Plaintiff’s
other arguments.

THE FACTUAL RECORD

A. TCI' s Investment in CSX

Beginning in the late summer and early fall of 2006, TCI began to research the
U.S. rail industry to determine whether the railroads would be a good |ong-term investment.
(DX 145 (Amin 1 3).) Mr. Hohn, the ultimate decision-maker at TCI who hasfinal say over al
trades, eventually concluded that of the four major U.S. railroads, CSX provided the best long-
term investment opportunity. (DX 145 (Amin 1 5, 10-11); DX 144 (Hohn 1Y 5, 8-9).)

On Octaober 20, 2006, TCI began to invest in CSX by entering into Total Return
Swaps that reference CSX common stock. (DX 145 (Amin §16).) TCI utilized Total Return
Swaps instead of other financial instruments for several reasons. First, Total Return Swaps
provide financing benefits, including lower funding costs and lower margin requirements. (DX
145 (Amin §7); DX 144 (Hohn §6); DX 154 (Amin Dep. 38:21-39: 11); DX 154 (Hohn Dep.
140:6-11); DX 149 (Partnoy 1 38); PX 19 (TCI Board Minutes enumerating TCI’ s reasons for
investing in Total Return Swaps); (PX 106 (reflecting internal TCI discussions about leverage);
PX 148 (same).)

Second, there are significant potential tax benefits to investing through swaps.
(PX 38 (Jan. 26, 2007 e-mail among CSX advisor Morgan Stanley discussing the tax benefits of
using Total Return Swaps); PX 19 (TCI Board minutes enumerating the reasons for investing
through swaps).) Asits board minutes reflect, TCI invests through swaps globally and benefits
from favorable tax treatment in multiple jurisdictions, including Germany, the United States, and

the United Kingdom.

10
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Third, Total Return Swaps are not subject to the same reporting requirements
associated with beneficially owned securities. (See, e.g., PX 203 (presentation prepared by
CSX’s advisors Morgan Stanley and Evercore Partners (“since it is not the legal owner of assets
(only of afinancia contract), the hedge fund is not required to report any ownership interestsin
swaps.”)).) Disclosure of an investment prior to the establishment of an investment position
exposes a hedge fund to “front-running.”? (DX 145 (Amin {{ 15, 19); Tria Tr. (Hohn
Test.188:16-20).) Specificaly, if an investor becomes aware that afund is building or selling a
position, it can trade on that information and cause price differentials for the fund that is also
buying or selling that position, thus making it more expensive to trade. (Tria Tr. (Hohn Test.
188:21-189:1-8).) Thereis no evidence in the record that any one of these reasons was given
more weight with respect to TCI’ s decision to invest in CSX through Total Return Swaps.

TCI at al times acted based on what it understood was the applicable disclosure
regime in the United States. TCI had never formed a group prior to the one created with 3G on
December 12, 2007. (Trial Tr. (Hohn Test. 182:18-20).) The 13D filed on December 19, 2007
was thefirst 13D TCI ever filed. (Tria Tr. (Hohn Test. 187:3-7).) Additionaly, because TCI
had never run a proxy contest in the United States, at all times they attempted to get a better
understanding as to the rules and regulations surrounding it. (Tria Tr. (Amin Test. 195:1-7).)
As such, TCI retained Schulte Roth & Zabel LLP and Proskauer Rose LLP very early in the
process to provide assistance and advice with respect to U.S. disclosure laws. (Tria Tr. (Hohn
Test. 187:8-14).)

Throughout the period when TCI was building its economic exposure, TCI

continued to develop a greater understanding of CSX’sbusiness. (DX 145 (Amin 1 12, 19);

2 According to Mr. Hohn, front running is “if someone, an investor becomes aware that you are building or

selling a position they may buy in advance of you or if you are buying and they believe you to be buying or short
stock against you if they believe you are selling.” (DX 154 (Hohn Dep. 188:23-25, 189:1-2).)

11
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DX 144 (Hohn §14).) TCI attempted to engage in a dialogue with CSX about operational
opportunities for the Company. (DX 145 (Amin {1 29-33); DX 144 (Hohn Y 18-19); PX 268
(Baggs 11 4, 6-8, 10); PX 267 (Munoz 11 4, 10, 11); PX 35 (Jan. 15, 2007 e-mail from Morgan
Stanley to CSX summarizing its conversation with TCI); PX 39 (Feb. 1, 2007 e-mail from
Morgan Stanley to CSX re: TCI).) Yet, CSX was completely unresponsive to TClI’ s attempted
discourse. (DX 145 (Amin 11 29-33); DX 144 (Hohn 11 18-19).) CSX repeatedly denied TCI
the opportunity to meet with the President, Chief Executive Officer, and Chairman of the Board,
Michael Ward. (DX 145 (Amin 1 17-20, 22, 29-33, 36); DX 144 (Hohn {1 18-19).) CSX
consistently told TCI that Michael Ward was too busy to meet.

From at or about the time TCI entered into itsfirst Total Return Swap referencing
CSX, TCI made CSX aware that it had significant economic exposure to the Company and the
nature of that exposure. (PX 268 (Baggs 1 3); PX 267 (Munoz 11 3-4); Tria Tr. (Munoz Test.
37:1-3).) On November 14, 2006, at a Citigroup Transportation Conference in New Y ork City,
Mr. Hohn aerted Mr. Munoz to the fact that TCI had a $500 million investment with respect to
CSX. (DX 145 (Amin 1 20); PX 268 (Baggs 15); PX 267 (Munoz 1 4).) Shortly after that
meeting, CSX’s head of investor relations, David Baggs, questioned Mr. Amin as to the form of
TCI'sinvestment in CSX. (DX 145 (Amin 21); DX 268 (Baggs 1 6); Trial Tr. (Baggs Test.
63:8-18).) Mr. Amininformed him that the investment was in the form of cash-settled swaps.
(Id.) Mr. Amin explained cash-settled swaps to Mr. Baggs, letting him know that while these
derivative instruments gave TCl economic exposure to CSX, they were devoid of all other
characteristics that accompany physical ownership, including theright to vote. (DX 145 (Amin

121).)

12
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Despite TCI’ sdisclosure that it had significant economic exposure to CSX, CSX
denied TCI’ s repeated requests to meet with upper management throughout the fall of 2006 and
winter of 2007. Instead, on January 22, 2007, TCI met with CSX’sfinancial advisor, Morgan
Stanley. (DX 145 (Amin § 26); DX 268 (Baggs 1 8-9); PX 267 (Munoz 1 8).) As part of this
meeting, TCI advised Morgan Stanley representatives that its substantial interest with respect to
CSX was through cash-settled total return swaps without voting rights. (DX 145 (Amin | 26);
PX 35 (Jan. 15, 2007 e-mail from Walsh to Munoz stating he is going to find out “how long the
contracts extend for and how the voting rights work” in the swap contracts).) Furthermore, TCI
identified to CSX at least some of the bank counterpartiesto its Total Return Swaps. (DX 154
(Fitzsmmons Dep. 101:22-102:7).)

B. TCI’s Total Return Swaps

Between October 20, 2006 and April 2, 2007 (the “Initial Period”), TCI entered
into Total Return Swap transactions with seven different banks. Citigroup Global Markets
Limited (“Citigroup”), Credit Suisse Securities (Europe) Limited (“ Credit Suisse”), Deutsche
Bank AG (“Deutsche Bank”), Goldman Sachs International (“Goldman”), Merrill Lynch
International (“Merrill Lynch”), Morgan Stanley & Co. International Limited (“Morgan
Stanley”), and UBSAG (“UBS’).2 (DX 145 (Amin 1 16); Trial Tr. (Amin Test. 202:10-15); DX
154 (Amin Dep. 68:16-25, 82:5-7); DX 116-134 (TCI Total Return Swap agreements).) TCI
initially used seven different banks to diversify the credit risk and to prevent other investors from
determining tCI’s swap acitivity, which might enable them to front run CSX stock.* (DX 145

(Amin 1 15).) By December 2007, JP Morgan was aso a counterparty. (DX 145 (Amin { 16);

3 The parties have stipulated that TCI’ strading activity is accurately reflected in PX 206.

4 If TCl worked exclusively with one or two counterparties then any counterparty trading could be attributed

to TCl. Knowing that TCI or its primary counterparty was building a position in a company would allow other
traders and funds to purchase the stock before TCI had the opportunity, thus driving the price of the security higher.
(DX 145 (Amin 1 15).)

13
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Tria Tr. (Amin Test. 202:14-15).) As of November 30, 2007, TCI held over 99% of its total
Return Swaps at Deutsche bank and Citigroup. (PX 206.)

Each Total Return Swap agreement is a private contract between TCl and a
counterparty bank pursuant to which TCI has taken a*“ synthetic position” with reference to CSX
common stock. (DX 145 (Amin § 6); DX 144 (Hohn 1 10); PX 270 (Miller 1 10); DX 152
(Arnone Dep. 41:23-42:11); DX 116-134 (TCI Total Return Swap agreements); DX 149
(Partnoy 1 24); PX 38 (Jan. 26, 2007 Morgan Stanley e-mail explaining the benefits of swap
agreements); PX 203 (June 2007 Morgan Stanley/Evercore presentation explaining the
mechanism of swap agreements).) Under those contracts, TCI receives cash paymentsin an
amount equal to any dividend payments and increases in the price of CSX common stock, and
makes cash payments in an amount equal to any decreases in the price of CSX common stock,
over the time period during which the swap agreement isin effect. (DX 145 (Amin 1 14); DX
144 (Hohn 1 10); PX 270 (Miller 1 10); PX 203 (Morgan Stanley/Evercore swaps presentation).)
In exchange, the swap counterparty receives a specified fixed or floating cash flow that is
unrelated to the ultimate performance of CSX common stock. Thus, TCI has economic exposure
to the referenced shares. (PX 203 (Morgan Stanley/Evercore swaps presentation).) TCI’s Total
Return Swaps do not confer voting rightsto TCI. (DX 150 (Partnoy Sur-Rebutta 11 2, 24, 33,
36); DX 152 (Arnone Dep. 48:7-9); Tria Tr. (Miller Test. 76:1-4); PX 203 (Morgan
Stanley/Evercore swaps presentation.) Additionally, there are no conversion rights by which
TCI could acquire any referenced security held as a hedge under the Total Return Swap
agreements. (DX 144 (Hohn 12).) TCI's Total Return Swaps could only be settled for cash.

(DX 154 (Bryson Dep. 252:15-21); DX 145 (Amin 1 6-7); DX 144 (Hohn 1 10).)

14
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Although TCI’ s counterparties to the Total Return Swap agreements may
purchase sharesin CSX to hedge their risk, they are not required to do so. The agreements
explicitly allow for the swap counterparties to enter into a number of different instruments, or not
to hedge at al, in their sole discretion. The Total Return Swaps agreements do not require the
swap counterparties to purchase common stock asahedge. (DX 145 (Amin 1 8); DX 144 (Hohn
112); DX 152 (Arnone Dep. 9:5-8); DX 151 (Kennedy Dep. 41:13-42:4); DX 116-134 (TCI
Total Return Swap agreements).) Under the terms of TCI’ s swap agreements, the acquisition of
any CSX common stock (or, for that matter, any other asset) with which a counterparty bank
chooses to hedge is in the sole discretion of the counterparty bank. (DX 145 (Amin 1 9); DX
151 (Kennedy Dep. 42:10-13), DX 149 (Partnoy  79); DX 95 (voting scenarios); PX 96 (same);
PX 38 (Morgan Stanley e-mail explaining benefits of swaps).) Section 11.2(i) of the Deutsche
Bank Portfolio Swaps Standard Term — Master Confirmation® and the 2002 ISDA Equity

Derivatives Definitions, incorporated into the confirmations of Morgan Stanley (DX 125) and

° “The Counterparty [The Children’ s Investment Master Fund] acknowledges and agrees with DBL

[Deutsche Bank AG, London] that: DBL and its Affiliates may ... (B) act for their own accountsin the same or
similar instruments underlying Portfolio Swaps and take positions or enter into transactions regarding such
instruments (including such trading as DBL and its Affiliates deem appropriate in their sole discretion to hedge
market risk in any position whether between DBL and the Counterparty or with third parties), which positions or
transactions may or may not be consistent with those taken with respect to Portfolio Swaps with the Counterparty
and which may affect the value of Portfolio Swaps with the Counterparty.” (DX 92 and 93.)

6 “Each party to a Transaction agrees and acknowledges that (i) when entering into, or continuing to

maintain, such Transaction, neither party isrelying on (A) the manner or method in which the other party or any of
its Affiliates may establish, maintain, adjust or unwind its Hedge Positions, (B) any communication, whether written
or oral, between the parties or any of their respective Affiliates with respect to any Hedging Activities of the other
party or any of its Affiliates, or (C) any representation, warranty or statement being made by such party or any of its
Affiliates asto whether, when, how or in what manner or method such party or any of its Affiliates may engage in
any Hedging Activities and that (ii)(A) each party and its Affiliates may, but are not obliged to, hedge any
Transaction on a dynamic, static or portfolio basis, by holding a corresponding position in the securities or indices
referenced by or underlying such Transaction or in any other securities or indices or by entering into any Hedge
Position; (B) any Hedge Position established by either party or any of its Affiliatesis a proprietary trading position
and activity of such party or such Affiliate; (C) each party or such Affiliate is not holding the Hedge Positions or
engaging in the Hedging Activities on behalf or for the account of or as an agent or fiduciary for the other party, and
the other party will not have any direct economic or other interest in, or beneficial ownership of, the Hedge
Positions or Hedging Activities; and (D) the decisions to engage in Hedging Activitiesisin the sole discretion of
each party, and each party and its Affiliates may commence or, once commenced, suspend or cease the Hedging
Activities at any time asit may solely determine.” (DX 125 and 134.) (emphasis added)

15
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Merrill Lynch, (DX 134) provide examples of TCI’ s limited rights under the Total Return
Swaps. They expressly disclaim any obligation by the counterparty to hedge, make clear that
any hedge constitutes a proprietary trading position and make clear that the other party has no
economic interest in, or beneficial ownership of, a hedge position. (DX 116-134 (TCI Total
Return Swap agreements).)

Richard Kennedy, the head of Citigroup’s “Prime Swap” group, testified that the
decision about whether to hedge swaps and the manner in which it hedges the swaps restsin the
sole discretion of Citigroup. (DX 151 (Kennedy Dep. 42:10-13).) Kennedy also testified that
the hedge can take many different formsincluding option combinations, shorts or shares directly.
(DX 151 (Kennedy Dep. 39:11-21); seealso Tria Tr. (Amin Test. 206:12-17); DX 149 (Partnoy
1 100, 104).) Moreover, Mr. Kennedy explained that there are times when Citigroup chooses
not to hedge swap positions entirely, especially in situations of Total Return Swaps. (DX 151
(Kennedy 39: 22-25).) While TCI alowed for the possibility that its counterparties would
probably hedge its swaps, it never inquired into whether any of the counterparties were hedging
their swap exposure by buying physical shares. (DX 145 (Amin 1 8).) Evenif they had, it isnot
information that the counterparties would disclose to them because according to John Arnone,
head of the swap book at Deutsche Bank, “its none of their business.”” (DX 145 (Amin { 8); DX
144 (Hohn 7 12); DX 149 (Partnoy 11 80, 85); Trial Tr. (Amin Test. 202:22-203:1, 206:4-5);
(DX 150 (Partnoy Sur-Rebuttal 11 37, 38, 52); DX 151 (Kennedy Dep.42:14-19); DX 154
(Amin Dep. 77:3-19; Hohn Dep. 140:18-141:4, 158:17-159:23; Sunak Dep. 89:16-23, 91:18-22);

DX 152 (Arnone Dep. 14:7-11, 14:17-20, 15:2-8, 37:24-38:13).)

! Likewise, CSX had its own swaps and had no idea whether its counterparties hedged those swaps. (Trial

Tr. Munoz Test. 36:21-22.)

16
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Neither TCI nor 3G had any formal or informal agreements, understandings or
arrangements with any of their counterparty banks regarding voting or disposition of CSX
shares. (DX 145 (Amin 19); DX 144 (Hohn  13); DX 146 (Behring 1157); DX 149 (Partnoy
9, 45-48, 50, 64); Tria Tr. (Amin Test. 219:5-9; Miller Test. 76:5-8); DX 152 (Arnone Dep.
43:8-20, 44:7-19, 46:15-19); DX 151 (Kennedy Dep. 36:9-14, 36:24-38:2); DX 42 (Morgan
Stanley confirmation dated Sept. 12, 2007).) Neither TCI nor 3G had the right to instruct their
swap counterparties with respect to voting or directing the disposition of any CSX shares the
swap counterparties may have beneficially owned. (Id. and DX 149 (Partnoy 78 -79 (counter
to market practice).) It isuncontested that TCI’ s contracts with the swap counterparties do not
confer beneficial ownership on TCI. Furthermore, TCI never instructed or requested any of the
swap counterparties to take any steps to possess or vote shares they may have acquired to hedge
the swap agreements referencing CSX stock. (DX 145 (Amin 1 9); DX 144 (Hohn  13); Trial
Tr. (Hohn Test. 177:8-11); DX 151 (Kennedy Dep. 22:18-23:3, 23:21-24, 36:15-23); DX 152
(Arnone Dep. 26:2-6).)

Moreover, neither TCI nor 3G had knowledge as to how, or if, the swap
counterparties would vote any shares of CSX that the counterparties may have beneficially
owned. (DX 145 (Amin 11 8-9); DX 144 (Hohn Y 12-13); DX 146 (Behring 1 59); Trial Tr.
(Amin Test. 210:8-11, 219:20); (Hohn Test. 177:5-7, 177:12-14); DX 151 (Kennedy Dep 36:15-
23); DX 152 (Arnone Dep. 14:7-11).) Representatives from Deutsche Bank® and Citigroup

testified that the practice of both banks — which they did not disclose to TCI —is not to vote

8 Deutsche Bank on occasion will vote its shares when it feels that an abstention isavote for or against. In

this scenario it will direct the registrar of voting to vote its shares in proportion to the overall vote. (DX 152 (Arnone
Dep. 23: 6-9).)
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shares that are held as hedge to a swap position.” (DX 150 (Partnoy Sur-Rebuttal 52); DX 151
(Kennedy Dep. 19:19-20, 20:15:18, 35:21-36:8); DX 152 (Arnone Dep. 23:2-9, 33:5-18); DX
153 (Busby 26:10-17) DX 149 (Partnoy 11 49-52).)

Even if the counterparty hedges its swap position, it may not hold the shares at the
firm because the counterparties have securities lending programs through which they lend out the
sharesto other institutions for afee. (DX 151 (Kennedy Dep. 21:18:-22:5); DX 152 (Arnone
Dep. 39:23-40:15).) Counterparties also pledge securities to prime brokerage firms as collateral.
(DX 153 (Busby Dep. 10:2-11:11).) When the counterparty does not hold those shares on the
record date for voting, it cannot vote those shares. (DX 151 (Kennedy Dep. 21:18-22:5).) It was
not for any “control” purpose, in fact, because TCI was not a shareholder prior to April 3, 2007,
it could neither make a proposal for or vote the 2007 Annual Shareholder Meeting.

C. TCI’sHSR Filing and Purchase of Common Stock

Despite the Company’ s knowledge of TCI’ s significant economic exposure to
CSX through its Total Return Swaps, CSX refused to meet with TCI to discuss CSX’ s business,
ostensibly because TCI was not a shareholder in CSX. (DX 145 (Amin 1 34); DX 149 (Partnoy
138).) Accordingly, TCI concluded that it would need to become a shareholder in CSX if it
wanted to have a meaningful dialogue with the company. (DX 145 (Amin 1 34); DX 144 (Hohn
119); DX 154 (Hohn Dep. 37:19-38:8).)

On March 2, 2007, TCI notified CSX that it had made a Hart-Scott-Rodino
(“HSR”) filing. (DX 145 (Amin Y 34); DX 8 (notice of HSR filing dated Mar. 2, 2007).) On
March 8, Mr. Amin alerted Michael Ward and Oscar Munoz that they should have received

TCI’s notice of an HSR filling. (DX 145 (Amin § 35); DX 10 (letter from TCI to CSX dated

° Additionally, according to Kennedy, if TCI had asked about whether Citigroup would vote matched CSX
shares, Citigroup would have instructed them that “we won't vote these even if you call and ask us.” (DX 151
(Kennedy 23:14-5).)
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Mar. 8, 2007).) Theletter stated that one reason for thisfiling was CSX’ s continued failure to
alow TCI the opportunity to have an open dialogue with management, despite its full knowledge
that TCI maintained significant economic exposure to CSX through derivative contracts.’® (1d.)

After TCI filed its HSR, Mr. Munoz, along with counsel, agreed to meet with
TCI. (DX 145 (Amin 1 36); PX 267 (Munoz 1 12); PX 269 (Fitzsmmons  11); PX 62 (letter
setting up meeting between Munoz, Fitzsmmons and TCI).) However, at thisfirst meeting,
Oscar Munoz, the Chief Financial Officer of CSX, stated that CSX was in “listen-only” mode
and that it would not comment on anything that TCI said. (DX 145 (Amin §36).) TCI again
disclosed that the mgjority of its exposure to CSX was still in cash-settled swaps, which lacked
voting rights. (1d.)

On April 3, 2007, following the expiration of the HSR waiting period, TCI began
purchasing physical common stock on the open market. (DX 145 (Amin § 37); DX 144 (Hohn |
21); Trid Tr. (Hohn Test. 164:21-23); DX 154 (Sunak Dep. 39:21-40:5); PX 206 (List of Known
Swap and Stock Transactions).) In an effort to maintain aroughly consistent economic exposure
to CSX, TCI aso unwound its swap positions. (DX 145 (Amin § 37); DX 144 (Hohn  21); Tria
Tr. (Hohn Test. 164:21-23, 165:13-20); DX 154 (Amin Dep. 68:22-25, 70:6-8); PX 206 (List of
Known Swap and Stock Transactions).) At no time did TCI purchase CSX shares directly from
any of its swap counterparties. (DX 145 (Amin § 38); PX 206 (List of Known Swap and Stock
Transactions); DX 105 (TCI's Terminated Swap Agreements and Physical Share Purchases).)
TCI did not use the same financia institution to both unwind swaps and purchase stock. (Id.)
TCI purchased every single share of CSX common stock on the open market, and did so with its

general working capital. (1d.)

10 According to the letter, TCI was “concerned that since January [CSX] has been unwilling to have an open

dialogue with [TCI], despite [TCI’ 5] repeated requeststo do so.” (DX 10.)
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April and May 2007 are the only two months in which TCI purchased CSX stock.
(PX 206.) By May 14, 2007, TCI accumulated physical common stock equal to approximately
4.1% of CSX’sthen outstanding shares. (DX 145 (Amin 1 38); DX 105 (TCI’s Terminated Swap
Agreements and Physical Share Purchases).)

As set forth below, 3G’ s trading in CSX differed significantly from TCI’ s trading.
For example, 3G began to purchase stock in CSX as of February 2007 and purchased in blocks
long after TCI had completed the bulk of its investing through gradual increasesin economic
exposure. (PX 206 (List of Known Swap and Stock Transactions).) Also, between August 23
and September 14, 2007, in fifteen separate trades 3G sold over 7.5 million shares, or 38%, of its
entire CSX portfolio; while, TCI’ s position remained virtually untouched with the exception of
two trades in August 2007. (I1d.)

D. Early Disclosures of TCI’s Investment in CSX.

TCI’sinvestment in CSX, including its Total Return Swaps, was further disclosed
to the SEC, CSX, and the market. First, on April 18, 2007, in its 10-Q for the first quarter 2007,
CSX disclosed that TCI filed an HSR with respect to CSX and that TCI held “a significant
economic position through common stock ownership and derivative contracts tied to the value of
CSX stock.”*! (emphasis added) (Trial Tr. (Munoz Test. 37:4-19, Hohn Test. 164:5-20, Behring
Test. 152:3-14); DX 114 (CSX form 10-Q for the quarter ending Mar. 30, 2007).)

Three weeks later, on May 8, 2007, at a Bear Stearns Conference, Mr. Amin
publicly spoke about TCI’sinvestment in CSX, itsinvestment thesis with respect to CSX, and its

over $1 billion investment in the U.S. rail industry, the vast majority of which wasinvested in

n CSX had discussed in at least two Board Meetings its plan to disclose TCI’ s interest in the company to the
public marketsinits Q1 10-Q. (PX 5 (CSX Finance Committee Meeting Minutes dated Apr. 13, 2007); PX 6 (CSX
Specia Board Meeting Minutes dated Apr. 16, 2007).)

20



Case 1:08-cv-02764-LAK  Document 59  Filed 05/27/2008 Page 35 of 148

CSX. (PX 96 at 10; DX 145 (Amin 1 39); DX 144 (Baggs 1 18); Tria Tr. (Behring Test. 114:4-
14; Hohn Test. 169:6-13).)

TCI filed the first of four 13Fs on May 15, 2007, in which it disclosed that it had
17,796,998 shares of CSX stock.’? (Godnick Decl. Ex. 17.) Sincethat timeits position in CSX
stock has not changed. ** Thus, no later than May 15, 2007, it was a matter of public record that
TCI held ailmost 18 million shares of CSX common stock, and had a “ significant” economic
exposure to CSX through derivative instruments. That equity/swap position has remained
virtually unchanged since May 14, 2007.*

TCI also disclosed to CSX’ s advisors, Evercore Partners and Morgan Stanley, the
nature of itsinvestment. In addition to the January 22, 2007 meeting with Morgan Stanley
described on page 12 supra, on June 20, 2007; TCI representatives met or spoke with CSX’s
advisors from Evercore Partners on a number of occasions. (DX 145 (Amin §42); DX 144
(Hohn 1 27); DX 154 (Sunak Dep. 37:10-17); PX 108 (Evercore Partners Notesre: meeting with
TCl).) TCI told Evercore that it directly owned 4% of CSX’s common stock and had additional
economic exposure to the equivaent of over 10% of CSX shares outstanding through swaps.
(PX 108 (according to bullet point 7, “TCI confirmed that they still own 4% in physical shares
and over 10% in swaps’).) Evercorerelayed thisinformation to CSX. (Id.) Inshort, a no time
did TCI attempt to conceal from CSX its economic exposure to CSX through Total Return

Swaps.

12 On November 30, 2007, TCI transferred 10,000 shares from its holdings at UBS to Goldman Sachs. (PX
206.) Thistransfer was done for purposes related to record ownership and did not impact TCI’ s total holding of
physical shares.

13 TCI aso filed 13Fs with the SEC on August 14, 2007, November 14, 2007, February 14, 2008, and May
15, 2008 disclosing its stock position in CSX. (Godnick Decl. Exs. 20, 21, 25, 26.)

14 On August 23 and 31, TCI reduced its overall swap position by 4.07%, but has held consistently since
August 31 without change.
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E. TCI Consolidates its Swap Positions

During the latter half of 2007, TCI became increasingly concerned with the
stability of investment banks as aresult of the U.S. financial industry credit crisis. (DX 145
(Amin 11 45-46); DX 144 (Hohn § 28); Trial Tr. (Amin Test. 195:17-19).) Initialy, during the
summer of 2007 TCI sought parent company guarantees from its counterparties in the event of
insolvency. (PX 19 (TCI Board Meeting Minutes dated July 19, 2007).) Later, beginning on
November 12, 2007, TCI reduced its credit exposure to certain investment banks by terminating
its Total Return Swaps with certain “broker-dealer” counterparties and entering into Total Return
Swaps with counterparties whose credit was backed by central banks, specifically Deutsche
Bank and Citigroup. (DX 145 (Amin 11 45-46); DX 144 (Hohn 1 30); DX 154 (Amin Dep.
73:16-74:8, Hohn Dep. 152:24-154:3).) The move was part of afirm-wide move of nearly all
swaps to commercial banks. (Trial Tr. (Hohn Test. 183:4-17).)

An additional reason for moving swaps positions to Deutsche Bank was that TCI
was aware that Deutsche Bank’ s London-based proprietary hedge fund, Austin Friars, was
invested in CSX.*® (Trial Tr. (Hohn Test. 178:18-179:6).) Mr. Hohn hoped that if Austin Friars
concluded that voting for the TCI/3G dlate was in the economic best interest of Deutsche Bank,
and if the swaps desk was inclined to vote its CSX shares held as a hedge, it too would conclude
that voting for the TCI/3G slate was in Deutsche Bank’ s best interests. (Trial Tr. (Amin Test.
218:8-16).)

TCI maintained swaps on 1,000 shares with six remaining counterpartiesin an
effort to not allow other investors to identify where TCI’s Total Return Swaps were held to

reduce the risk of other investors free riding and front running TCI’ strading. (DX 144 (Hohn §

15 Neither John Arnone, Deutsche Bank’ s Director of the North American Structured Finance Desk, nor Paul

Busby, Co-Head of Deutsche Bank’s Securities Lending Department within the Global Markets Equity, were
familiar with Austin Friars. (DX 152 (Arnone Dep. 17:8-12; DX 153 (Busby Dep. 27:9-11).)
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30); Trial Tr. (Amin Test. 204:21-23).)* Asof the end of 2007, TCI’s Total Return Swaps,
which were now primarily held at Deutsche Bank and Citigroup, referenced shares representing
the equivalent of 11.04% of CSX’stotal outstanding value. (Id.; DX 144 (Hohn 142); DX 154
(Hohn Dep. 152:24-153:3).)

On October 16, 2007, TCI issued a press rel ease attaching a public letter to the
Board of Directors of CSX disclosing that TCI owned 17.8 million shares or 4.1% of CSX
common stock. (PX 140 (letter from TCI to CSX dated Oct. 16, 2007); DX 145 (Amin §50).)

F. 3G'sInvestment in CSX

As set forth below, 3G made its own investment decisions based upon its own
extraordinarily thorough and extensive research and analysis into the North American rail
industry and its views about the larger U.S. economy. Although 3G conferred with various
industry participants in conducting its research, and, on occasion, shared views and analysis of
CSX with other investorsincluding TCI (e.g., Trial Tr. (Behring Test. 116, 119, 131), the recod
evidence overwhelmingly demonstrates that 3G acted independently with respect to its
investment in CSX until December 12, 2007, when it formed a group with TCI.

1. 3G’'s |nitial Investment Decision

3G’ sinterest in investing in the rail industry in general, and in CSX in particular,
grew naturally out of the prior work experience of 3G’'s managing director, Alex Behring. (See
DX 146 (Behring 1 2).) From 1998 to 2004, Mr. Behring served as the Chief Executive Officer
of AmericaLatinaLogistica(*ALL”), Latin America’s largest independent railroad and logistics

company. (DX 146 (Behring 118).) Mr. Behring’ s direct participation in rail operations

16 Mr. Amin testified at tria that it was important that TCl maintained a nominal swap position in the six

remaining broker-dealer counterparties to avoid the risk of front-running. (Trial Tr. (Amin. Test. 204:15-205:12);
DX 154 (Amin Dep. 74:9-75:22).) If other investors became aware that TCI maintained most of swap positions at
one or two banks, every time such banks traded, investors could presumably identify whether TCl was increasing or
decreasing its position, and then try to front-run TCI accordingly. (1d.)
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(including personally operating ALL’s trains throughout Brazil and Argentina) contributed to his
ability to oversee substantial improvements in technology, safety, and EBITDA marginsat ALL.
(DX 146 (Behring 119 & 10).)

Over the years, Mr. Behring' s ongoing contact with rail industry participants,
including customers, gave him insight into the changing balance of supply and demand for North
American raillroads. (DX 146 (Behring 1 15).) Asaresult, Mr. Behring came to be impressed
with the potential for the railroad companiesin North America. (DX 146 (Behring §15).) 3G
anayzed the investment potential of various railroads intermittently in 2005 and 2006, and in
late 2006/early 2007, began to focus on CSX as having the most investment potential. (DX 146
(Behring 1 19).)

As part of its extensive due diligence, 3G prepared detailed anal yses of financial,
operational and valuation datafor CSX and the other magjor U.S. railroads prior to making its
initial investment in CSX. (See, e.g., DX 110 (examples of spreadsheet analyses created prior to
February 9, 2007); DX 146 (Behring 1 21, 42).) On or about February 9, 2007, 3G made its
initial investment in CSX by purchasing 1.7 million shares on the open market, based on its view
that CSX was undervalued and had substantial upside potential from increasing revenue and
operational improvements. (DX 146 (Behring 11 20, 22); JX 12 at Annex A.)Y

2. 3G Continues to Conduct Extensive Diligence as it Builds Its Position.

3G researched, analyzed and tested its investment thesisin CSX continuously
thereafter asit continued to build its position. (DX 146 (Behring 1 24).) In February and March
2007, 3G purchased over 9.4 million sharesin CSX. (SeeJX 12 at Annex A.) In March of 2007,

3G completed a detailed, 92 page analysis of the investment potential of CSX, called the“US

1 All of 3G’s stock was acquired with working capital. 9DX 146 (Behring 1 23).)
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Railroads Investment Discussion.” (DX 146 (Behring 11124 & 25); DX 6.) 3G summarized its
investment thesisin four key points. (1) the potential for sustainable pricing power; (2) CSX’s
current relatively low share price; (3) the potentia for substantial earnings growth from slight
improvement in operations; and (4) the potential for share-buy backs by increasing leverage.
(DX 6 at 3GC00003189.)

The “Investment Discussion” reflects the enormous amount of financia analysis
and industry research that 3G performed with respect to the U.S. rail industry and its CSX
investment through March of 2007. (DX 6.) For example, the “Investment Discussion” provides
granular analysis of, among other things, structural changesin therail industry (including
historical under-investment, the effects of deregulation, the prospect for re-pricing and future
industry growth), valuation (including consensus, historical, and discount to replacement-value
models), and industry operations (including operating ratio trends, breakdown of volume growth,
velocity, dwell time, on-time origination and on-time destination data, accidents per million train
miles, efficiency, and the unionized nature of the industry). (DX 6, passim.)

The “Investment Discussion” also contains a detailed discussion of 3G’s case for
investing in CSX, including the company profile and history, its income statement and balance
sheet, the management team, management ownership and incentives. (DX 6 at 3GC 00003187—
3223.) Initsdiscussion of management, 3G noted hopefully that CSX’s CEO was “aggressive”;
that its CFO was the “only ‘non-railroad’” CFO in theindustry” and who “might be willing to part
with industry norms (low debt) coming from a highly levered industry (Telecom).” (1d.) 3G aso
noted that CSX’s COO was “recruited from NSC, was known to be a good operator” and “helped

improve [the] operating ratio at NSC” substantially over four years. (DX 6 at 3GC 00003227.)
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The “Investment Discussion” setsforth 3G’s analysis of the investment potential
for CSX under three different possible scenarios, namely, a base case (consensus); an operational
improvement case; and are-leverage case. (DX 6 at 3GC 00003231-3235.) 3G set forth
additional analysis and back-up datain a detailed Appendix to the “Investment Discussion.”
(DX-6 at 3GC 00003257.) The Appendix reflects the fact that 3G foresaw the potentia for
investor activism at al of the mgjor U.S. raillroads. (See DX 6 at 3GC 00003271) (“lack of
staggered Boards means investor activism at upcoming AGM’sis possible”).) Indeed, 3G noted
the dates for upcoming board elections for al of the major U.S. railroads. (DX 6 at 3GC
00003272.) (Seealso DX 2, DX 3, DX 4 (additional spreadsheets and notes reflecting 3G’s
research on CSX investment in February and March 2007).)

On the strength of that exhaustive research and the opportunity that 3G saw inits
CSX investment, 3G continued to increase its stake in CSX, acquiring an additional
approximately 10.4 million shares between April 2 and April 17, 2007. (DX 146 (Behring 11 24,
25); IX 12 at Annex A.) 3G maintained its investment at that level through June, July and up to
mid-August 2007. (JX 12 at Annex A.) 3G also continued its ongoing research and analysis of
CSX, including completing a study of potential productivity improvement opportunities at CSX
in April (DX 14) and other analyses. (See, e.g., DX 2 (various spreadsheet analyses post-
February 9, 2007).)

3. 3G's Evaluation of CSX in The Summer of 2007.

In May 2007, 3G noted in amemo to itsinvestors that, in its 10-Q filing, CSX
disclosed that TCI had made an HSR filing and held a substantial derivative position in CSX
stock. (DX 23.) 3G also noted that TCI had been an activist investor in the past. (Id.) 3G

discussed signs of “deceleration in the American economy.” (1d.)
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As part of 3G’ s continuing diligence on its investment, 3G pursued a meeting
with CSX management. (DX-11, DX 146 (Behring 11 27-32).) In order to verify that it was a
large investor in CSX, on May 25, 2007, 3G caused its broker, Morgan Stanley, to send CSX a
letter confirming that it owned approximately 19.4 million sharesin CSX. (DX 30.) Thus, 3G
disclosed itsinvestment to CSX despite the fact that it was below 5% of shares outstanding and
did not trigger Rule 13D disclosures.

In its monthly investor letter for June, 3G noted frustration with CSX’ s approach
to capital improvements (3G believed capacity could be expanded by running a more efficient
railroad rather than just by capital spending) and CSX’s lack of aggressiveness in pursuing
operational improvements. (DX 32.) 3G noted TCI’s public criticism of CSX at the May 8,
2007 investor conference, and the lack of clarity asto “what [TCI’s] next move would be.” (1d.)
In addition, 3G noticed that another hedge fund, Atticus Capital, increased its stake in CSX and
that activist Carl Icahn disclosed a stake in CSX. (I1d.)

4. 3G Filesan HSR Notice.

3G began to debate internally its options with respect to CSX at around this time.
After consulting with counsel, 3G decided to file an HSR notice. (DX 146 (Behring 1 36; DX
33).) 3G told CSX representatives about the HSR filing at a meeting in New Y ork in mid-June
2007. (DX 146 (Behring 1 37.) Subsequently, 3G met with CSX senior management in
Jacksonville, athough CSX truncated the meeting in responseto 3G’s HSR filing. (DX 146
(Behring 137.) At the meeting 3G was disappointed with CSX’ s lack of urgency to improve
operations. (DX 146 (Behring 11 41-42); DX 35 (notes of meeting); DX 37 (investor |etter
noting disappointment).) 3G’sdiligence on CSX continued throughout the summer of 2007.

(E.g., DX 39 and DX 40.)
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5. 3G'sUse of Total Return Equity Swaps.

On August 16, 2007, 3G purchased Total Return Equity Swaps referencing 1.7
million shares of CSX. (DX 107; DX 146 (Behring 11 54-59).) 3G purchased swaps for a
variety of reasons, including lower costs and better terms. (DX 146 (Behring 11 54,55).) 3G's
total exposure to CSX, including both direct ownership of stock and economic exposure through
swaps, was below 5% of shares outstanding up until December 12, 2007 when it formed a group
with TCI. (Id. at §56.) 3G had no understandings or arrangements regarding the voting of any
shares that its counterparty Morgan Stanley — which also serves as CSX’s strategic advisor in
this proxy contest — may have purchased to hedge those swaps. (Id. at 1 57 — 59.)*8

6. 3G Sdls A Portion of Its Stake In the Face of Economic Uncertainty.

By August 24, 2007, 3G’ s concerns about the overall U.S. economic outlook
grew, and as aresult, 3G began reducing itsinvestment in CSX. (Tria Tr. (Behring Test. 107);
JX 12, Annex A); (DX 43 (monthly investor letter noting that” [t]he railroads continue to be hit
with a perfect storm — high coal inventories at utilities, a weak housing market, and genera
softness in the economy”).) At CSX’sannual investor conference on September 6, 2007 in New
Y ork, 3G was again disappointed with CSX’s management’s lack of initiative, (DX 146
(Behring 1144); DX 37), and continued selling shares. Indeed, between August 24 and
September 14, 2007, 3G sold over 8 million CSX shares as CSX’ s share price dropped from
$43.07 t0 $38.37. (JIX 12, Annex A.)

7. 3G Rebuilds Its Position.

By September 26, 2007, 3G gained comfort that the economy had stabilized and

that 3G had entered into appropriate hedges across the U.S. economy. (Trial Tr. (Behring Test.

18 Separate from its Total Return Swaps referencing CSX shares, 3G also on several occasions purchased

Credit Default Swaps (“CDS") referencing CSX debt. (Tria Tr. 96; PX 274.) 3G purchased the CDS's as a hedge
against events that might increase CSX’srisk of default. (See Trial Tr. (Behring Test. 96).)
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126-127).) 3G was aso buoyed by Warren Buffet’s decision to increase his stake in Burlington
Northern and to file an HSR with respect to that railroad, which, asit told itsinvestorsin a
monthly letter, 3G viewed as a “strong vote of confidencein the railroad industry.” (DX 43.)

3G began rebuilding its position in CSX through November 2007 through stock purchases and
Total Return Swaps, although 3G’ s combined exposure aways remained below 5%. (JX 12,
Annex A; DX 107.) During that time, CSX’s stock price rose from $38.37 to $43.84 per share.
Thus, as aresult of its concerns about the U.S. economy, 3G sold at alower price and was forced
to rebuild its position at higher price, resulting in a substantial loss from that trading activity.

G. TCl and 3G Filea 13D.

1. TCI and 3G Did Not Form a“Group” Until
December 12, 2007.

TCI and 3G did not reach an agreement to act together with respect to the
disposition of CSX securities until December 12, 2007. (JX 8 (TCI and 3G Schedule 13D dated
Dec. 19, 2007); (DX 65 (Agreement to form group between TCI and 3G dated Dec. 12, 2007);
(DX 145 (Amin 1 60); Tria Tr. (Hohn 184: 3-4).) On December 19, 2007, TCI together with 3G
filed a Schedule 13D with the SEC that disclosed that TCI and 3G had formed a group with
beneficial ownership exceeding 5% and, as part of thefiling, disclosed that TCI had total return
swap agreements with eight credit counterparties. (JX 8 (TCI and 3G Schedule 13D dated Dec.
19, 2007).) TCI’s Total Return Swaps were accurately described as giving TCl economic
exposure to approximately 11% of the total outstanding sharesin CSX, but without entitling TCI
to direct or indirect voting, investment or dispositive control over any CSX securities. (Id. at 17;
DX 144 (Hohn 42).) TCI and 3G had a minority slate of only five nominees, of which only

oneis affiliated with TCI. (DX 145 (Amin 1 60).)
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2. The Schedule 13D and the January 8, 2008 Notice

Asdisclosed in the December 19, 2007 Schedule 13D filed with the SEC, TCI
and 3G first formed a group on December 12, 2007 (the facts and circumstances leading to the
formation of a group as discussed below at pp. 57-73). (JX 8 (TCI and 3G Schedule 13D dated
Dec. 19, 2007); DX 65 (Agreement to form group between TCI and 3G dated December 12,
2007); DX 146 (Behring 50