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ISSUUES FOR REVIEW

Defendant/ Appellee, Kelly R McCabe (“McCabe™), is only affecied by certain issues for
review, and will only brief those issues herein. The 1ssues lor review as to McCabe are as follows:

1. Under the facts of this case, does Plaintiff/Appellant, Sheila Wilson (“Wilson”),
have a cause of action against McCabe [or defamation?

Siatement of Proceedings

McCuabe adopls the Statement of Proceedings set forth in Wilson™s Statement of the Case
{Opening Bricf, page 6), with the exception of the final statement therein claiming that Wilsen filed
her Notice of Appeal on October 31, 2003, Wilson's Notice of Appeal was filed with the Court of
Appeals on November 3, 2003,

Statement of Facts

The relevant facts are not in dispute. On April 12, 2000, Wilson attended a public meeling
of the Montczuma County Hospital Distrel (*"MCHD™), and during the meeiing, an executive
session was called and the general public was asked to leave the room. Wilson freely admits that
she listened in on the exceutive session without the knowledge or consent of the board members.

Wilgon’s conduct on the evening of April 12, 2000 was first brought to public light when
Wilson herself published a letter to the cditor in the Cortez Journal on April 18, 2000 (Exhibit A
attached). In this letter, Wilson admits to eavesdropping on the executive session.

At the next MCHD board mecting held on April 19, 2000, Board member Susan Keck read
a prepared letter nto the record in response o Wilson's letter (o the editor. MeCabe, as atlomey to

the Board, then rendered his legal opinion to the Board regarding the consequences of Wilson’s



conduct and slatements which resnlted in {urther diseussion between Wilson and McCabe (Exhibit
B attached). At no time during the meeting on April 19, 2000 did Wilson deny her conduct in
eavesdropping upon the cxccutive scssion held during the April 12, 2000 meeting.

On April 22, 2000, the Cortez Journal published an article regarding the MCHD board
meeting held on April 19, 2000 and also published an editonal and letters to the editor regarding
Wilson’s conduct in its issuc on April 25, 2000.

It is Keck’s letter, McCabe’s statements at the April 19, 2000 MCHD meeting, and the
published newspaper reporls, editorials, and letters which Wilson claims gives her a cause of achion
in defamation.

ARGIIMENT

Summary judgment is an appropriate remedy when the pleadings, depositions, answers to
interrogatories, and admissions on file, logether with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of
law. C.R.CP. Rule 36(c), Railley v. Clausen, 192 Colo. 297, 557 P.2d 1207 (1976). Admitted
matters can constilule an adequate showing for summary judgment without the necessity of
producing [urther supportive evidence, Cartez v, Brokaw, 632 P.2d 633 (Colo. App. 1981), and a
“genuine issuc” precluding summary judgment cannot be raised sunply by means of allegations
the pleadings or by way of argument. Sullivan v. Davig, 172 Colo. 490, 474 P.2d 218 (1970), ¥ail
National Bank v. | Wheeler Construction Corp., 669 P.2d 1038 (Colo. App. 1983).

Once the moving party shows that gemuine issues arc absent, the burden shifts and the
opposing party must deduce specific facts demonstrating that a true factual controversy exists.

Pearson v, Sohlette, 730 P.2d 909 {Colo. App. 1986}, Websier v hMauz, 702 P.2d 297 (Colo. App.



1985). Furthermore, a party canpot successfully resist & moton for summary judgment by
speculation or by cxpressing the hope that the factual issues will be revealed at trial. See Kanardo
Mining & Revelopment Co. v. Sutton, 36 Colo, App. 375, 539 P.2d 1325 {1975).

The trial court entered summary judgment in favor of M¢Cahe and against Wilson on
September 11, 2003 finding that McCabe had presented an Affidavit demoenstrating that he gave
opinions to the MCIIY Board of Directors regarding Wilson's conducl, and Wilson did not provide
any affidinats, exhibits, or other factual evidence to dispute that claim. The Court concluded that
MecCabe was entitled to the protections of governmental immumily prowvided to officers and
employees of governmental bodies. In reviewmg thiz grant of summary judgment, the Appellate
Court must apply the same standards as used by the trial court, CR.C.P. Rule 56{c), South .
Boyett, 908 P.2d 508 (1995}, Furthermore, the reviewing court should affirm the lower court
decision if {he tral court reached a correct rcsult even though it’s reasoning may be flawed.
Crossraads West, Tid Lishility Co. v. Town of Parker, 929 P.2d 62 (Colo. App. 1996), Barham v,
Scalia, 928 P.2d 1381 (Colo. App. 1996},

Even assuming greguendo, that Wilson ig correct in her claim that McCabe 1s nol covered by
the Colorado Governmental Immunity Act, (“CGIA™), C.R.8. §24-10-101, ¢t seq., the trial court’s
erant of summary judgment is nevertheless correct. Though the scope of the CGIA 1s somewhat
ambiguous, and caselaw has done littlc to clarify its coverage, it is clear that the CGIA applies to
“nublic cmplovees™ as defined at C.R.8. §24-10-103{4)(a). These protccted individuals include
officers, employees, servants, or authorized volunteers of a public entity, whether or not
compensated, elected, or appointed, but does not include ndependent contractors or persons

sentenced ta participate in useful pubhc service. Id




The tnal court found that McCabe fell within the protections offered to officers and
employees of governmental bodics, and this is consistent with the deelaration of poliey sct forth in
C.R.5. §24-10-102 wheran it states “Tt is also recognized that public emplovees, whether electad or
appointed, should be provided with protection from unliniied liability so that public employees arc
not discouraged from providing the services or functions required by the citizens or from exerising

*

the powers authorized or required by law.” As counsel to the Board, McCabe holds an appointed
position in the nature of an officer, and in order to promote the purposes of the CGIA, McoCabe
should, as the trial court found, be accorded the protections of the CGIA.

Summary judgment in favor of MeCabe, and against Wilson, is also proper on a mumber of
other grounds based upon the undisputed facts. It is essential to note that Wilson was the first
person to publish any statement regarding her conduct on the everung of April 12, 2000, In her
April 18, 2000 letter to the Cortez Jowrnal (Exhibit A) Wilson stated “Eavesdrop [ did, because
there was no reason for the first “secret” meeting”. Wilson herself admitted 1o eavesdropping, and
no defendant did anything more than to confirm Wilson's admission. Wilson's publication of the
stalemeni that she “eavesdropped” was firsl and foremost a true statemnent of fact, and her
publication of that statement operated 22 a consent to publication which is a complete defense for
McCabc's republication of that statement. See C.R.S5. §13-25-125.5; {losta v Smith, 43 Cola.
App. 251, 601 P.2d 661 (1979).

MeCabe's complete statements regarding Wilson are set forth on Exhibit B. Mr. McCabe
first stated “T was more concemned regarding the legality of Ms, Wilson’s indication that she sat and
purposely eavesdropped on a govermmenlal entity’s execuhive session”. This statement is merely an

expression of Mr. McCabe’s concern and opinion to the MCHD Board of Directors; restates the



- |

fact first published by Wilson that she did indeed eavesdrop; and makes no false or defamalory
references to Wilson.

McCabe further stated “Colorado Revised Statutes §18-9-304 makes the cavesdropping, as
described by Wilson, an class six felony”™. This again s 4 true stalement of fact, as one can refer to
the cited statute to confirm that eavesdropping is a felony, and at no time did McCabe either state or

i elude that Wilson had been convicted or found guilty of any criminal conduct.

McCabe continued to express his opimon that he believed Wilson's letter 10 the Editor was
a confession of commission of the crime of cavesdropping, and then he rendered his advice to the
Bourd that it should proceed to advise the authorities regarding what he believed was criminal
gondnel. There are no olher slalements or aclions altnbulable 10 McCabe upon which Wilson bases
her claim for defamation.

MeCabe's statemnents that Wilson admitted to commutting eavesdropping werc substantially
true in that to the extent they reflected that Wilson did in fact commit eavesdropping, she hersell
had already made that admission. To the extent McCabe’s statements were addressed to the fact of
Wilson's admission to eavesdropping, those statements were also substantially true because she had
indeed made such an admission. Because McCabe's statements regarding the eavesdropping and
Wilson's adimission of same were substantially true, Wilson has no claim in defamation against
McCabe. C.R.S. §13-25-125; Gomba v. Mclanghlin, 180 Colo. 232, 504 P.2d 337 {1972). The
additional statements made by McCabe, regarding his opinion of the legal consequences of
Wilson's comduoct and admission, as well as lis recommendations to the Board do not give Wilson a
cause of action becausc opinions are not actionable, Sall v Barber, 782 P.2d 1216 {Colo. App.

1989), and any statements or recommendations made by McCabe to the MCHD Board are in the




nature of legal advice and would be privileged based upon commen interest and protection of the

Board’s legitimate mterests. See for example Lininger v Knipght, 23 Cele. 213, 226 P.2d B9
{19531}, Price v. Conoca, Tnc., 748 P.2d 349 (Colo. App. 1987).
CONCTIUSION

Wilson has elaimed that McCabe defamed her on the basis of siaternents he made at the
April 19, 2060 meeting of the MCHD Board of Directors. The trial court found that McCabe was
entitled 1o the protections of the Colorado Goverrumental Immmunity Act, and in order 1o promote the
purposcs of that Act, the trial court decision should be affinmed.

The facts are undisputed m this case, and significantly, it was Wilson’s first publication ef
her admission that she had eavesdropped on an executive session that brought her conduet to light,
and none of the publications herein did anything more than conlirm Wilson’s admission. McCabe
is entitled to judgment as a matler of law becausc to the extent any of his statements were facually
based, ihey were substantially true and are not actionable. Any of McCabe’s other statements must
be considered either opinions or advice to the Board and as such, do not give rise to a claim in
defamation or are privileged against such claim.

Therefore, the mial court’s grant of summary judgment in favor of McCabe and against
Wilson should be affirmed.

Respectfully snbmitted this 7] day of May, 2004.

KELLY R. McCABE, P.C.

Hazen D. Brown #13159
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