5. THE TREATY ON EUROPEAN UNION

288. General. As is discussed above!, the constitutional structure of the
European Union is based upon three so-called pillars. The Communities and
their law are the central pillar. The two other pillars are outside the scope of
Community law: common foreign and security policy and co-operation in
the fields of justice and home affairs (Titles V and VI respectively of the
Treaty on European Union). But all three pillars, including the Community,
are part of, and subject to, the constitutional order of the Union?. The effect
of Titles V and VI is to bring within the single institutional framework of the
Union areas which were already the subject of co-operation amongst the
member states: ‘political co-operation’ in foreign affairs under the Single
European Act’® and co-operation in the fields of justice and home affairs
under, for example, the Schengen Agreement on the elimination of border
controls (to which the United Kingdom is not party)?, and the Dublin
Convention on asylum®. The TEU contains general and final provisions
applicable to all three pillars, again including the Community.

289. The law of the European Union in the United Kingdom. Because Titles
V and VI of the TEU are, in effect, traditional intergovernmental treaty agree-
ments governed by public international law and their subject matters fall
within prerogative powers in the United Kingdom, they were not incorpo-
rated into, and form no part of, United Kingdom law®. Indeed, the European
Union is not, as such, recognised by United Kingdom law.

290. Institutions of the European Union. According to the Treaty on
European Union

“The Union shall be served by a single institutional framework which shall ensure
the consistency and the continuity of the activities carried out in order to attain its
objectives while respecting and building upon the acquis communautatre. ...

1 See para 37. pass

2 The ‘Common Provisions’ of the TEU (arts A-F) provide very little in the way of conshtunor}al
norms which bind the Union and its institutions in their conduct. They do, however, require
that ‘the Union shall respect the national identities of its Member States’ and ‘the Union shall
respect fundamental rights, as guaranteed by the [ECHR] and as they result from the consti-
tutional traditions of the Member States’ (arts F(1)-(2)). Note that articles of the TEU are iden-
tified by letters rather than numbers in order to distinguish them from articles of the
Community treaties.

3 See para 29 above.

4 Convention of 14 June 1985 concerning the Gradual Elimination of Controls at External
Frontiers, [1990] CLE F271. The parties to the Schengen Agreement are the Communify mem-
ber states other than Ireland, Austria, the three Scandinavian member states and the UK.

5 Convention of 15 June 1990 Determining the State Responsible for Examining Applications
for Asylum lodged in one of the Member States of the European Communities (1991) 30 ILM
425; Cmnd 1623. The Convention is not yet in force. :

6 See the European Communities (Amendment) Act 1993, which expressly excludes Titles V

and VI (and the Social Protocol; see para 273 above) from the ambit of those treaties recog-

nised as having force in UK law.







