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CHAPTER 9

IS THERE A PLACE FOR PRIVATE LAW PRINCIPLES IN
COMMUNITY LAW?

by

David Edward*
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The purpose of this contribution is to invite those who read it to look with
fresh eyes at "the general principles common to the laws of the Member
States" referred to in Article 215. Up to now, the Court has be~n content
to state principles of its own which may be sufficient for decision of the
cases in hand but are not wholly free from verbal infelicity and, have not
escaped criticism on this and other grounds. Insofar as there has been any
search for appropriate principles in the laws of Member States, it seems to
have been restricted to the corpus of public or administrative law. It 'has,
moreover, been assumed that there must be a single set of principles which
is capable of' being applied to all the cases that may arise under Articles
178 and 215. It is suggested with some diffidence that this approach might
now be reconsidered. .

Dr.' Bebr statesl that the original proposal was to include Article 40 of
the ECSC Treaty in the EEC Treaty, but because the ECSC Treaty was in
French, some delegations feared this would imply the incorporation of
French law. Ther~fore, as he put it at the colloquium, "Article 215 is a dip-
lomatic formula concealing a disagreement". This adds point to Advocate
Gerieral Roemer's observation in Plaumann that, in its consideration of
cases under Article 40 ECSC, "the Court has, rightly I think, avoided a
close reliance on French law~.2The Advocate General was nonetheless pre-
pared to' state categoric~Hlythat "reference to the national law of a Mem-
ber State ... can only mean a reference to the national law on administra-
tive liability and not to the general law on compensation".s

To a British lawyer brought up on Dicey's view of the place (or non-
place) of droit administratif in the common law system, the proposition that
there can be a national law on administrative liability without reference to
the general law on compensation is largely, if not wholly, meaningless.
Dicey contended that the United Kingdom had no need of droit administra-
tif precisely because the acts and omissions of the administrator are, and
ought to be, judged by the same courts and according to the same criteria
as the acts of the citizen. The common law may now be moving towards
acceptance of a more formalised distinction between public and private law,
but the judgments of the English courts in the French turkeys case" show
that the privRta IlIw principles of civil liability can still be (and regularly
are) appliod to tho notl of tho British administration.6

121




