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The papers submitted to the Colloquium show a surprising measure of
agreement about the problems experienced by national lawyers in applying Ar­
ticle 177 of the EEC Treaty. Most of the problems appear to relate in one way
or another to fact-finding. This is surprising in the sense that preoccupation
with fact-finding is often said to be characteristic of the common law and Dan­
ish systems, and a point of difference between them and the mainstream civil
law systems. But here, in relation to Article 177, the same questions crop up
again and again in the national reports: Does the national court state the facts
adequately for the Court of Justice? Should the national court delay making
a reference until the essential facts have been ascertained? Should the reference

be delayed until the case reaches a higher court which will be better able to
judge whether the facts really raise a 'question' at all? Should the Court of
Justice embark on an independent exercise of fact-finding and, if so, how (by
asking questions in writing or at the oral hearing, by studying the court file
of the national court, by hearing experts, etc.)? If the Court of Justice does
embark on an independent fact-finding exercise, is it necessary to provide some
sort of 'contradictory procedure' so that the version of the facts given by one
party can be challenged by others? Should the Court of Justice reformulate
the questions submitted by the national court in order to limit the scope of the
answer to the circumstances of the particular case?

All these questions raise, directly or indirectly, the problem of establishing,
in any particular case, the relationship between the law and the facts - a prob­
lem which underlies the activities of most courts most of the time. If the same
questions are asked in relation to Article 177 by lawyers from different coun­
tries, with different systems and different traditions, it is worth asking whether
this is because there is something !J1herent in Article 177 which is bound to give
rise to these problems? Can the difficulties in applying Article 177 be traced
to the underlying theory on which it is based? If so, is it possible to find a
workable solution?

The underlying theory of Article 177 is that Community law can be stated
by the Court of Justice in abstracto. This makes it possible to maintain a theo­
reticalline of demarcation between the functions of the Court of Justice (to
state the law) and the national court (to apply the law to the facts of the partic­
ular case). It also avoids any suggestion that the Court of Justice is 'superior'
in the hierarchy of courts to the national court. The Court of Justice is not
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