Profession in the EEC Context
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Mr David Edward QC, President of the CCBE
(the Consultative Committee of the Bars and
Law Societies of the European Community) has
recently delivered two important addresses to
members of the English legal profession, first on
the future af the legal profession and second on
the role of the CCBE as spokesman for
advocates, barristers and solicitors in the United
Kingdom and their equivalents in the EEC
Member Siates, not only on matters concerning
professional practice but also on the wider
question of harmonisation of laws. Mr Edward,
a Scottish advocare, has been a member of the
United Kingdom delegation of the CCBE since
October 1972, having raken the place of Lord
Mackenzie Stuart, one of the judges at the Court
of Justice of the European Communities, He
became president of the CCBE for a :wﬁeﬂr
term in January 1978, and at the unaniMous
request of the CCBE delegations earlier this year
has agreed o serve for a further one-year term (o
the end of 1980. The following is an abridged
version of his address deli d o bers of

would be absurd if it were, to imply that the
salaried lawyer, vis-d-vis the lawyer in private
practice, is some lower form of life or that 1
regard the salaried lawyer in the United Kingdom
a$ having anything other than a full, equal and
honourable status in our profession.

Against that background, [ turn to the title of the
talk which is, ‘The Future of the Legal
Profession in the Community Context’.

| propose to deal with each element and consider,
first, the Community context, starting from the
base document, the Treaty of Rome.

Freedom of movement

Title 111 of the Treaty deals with the freedom of
movement of persons, services and capital.
Within that title, freedom of movement of
persons and services is dealt with in three chapters:
ch 1—(arts 48 to 51) *‘Workers’, which means, in
the terms of the Treaty, wage and salary earners;
ch 2 (arts 52 to 58) ‘Freedom of Establishment’,
which includes, as it is put, the right 1o take up
and pursue activities as self-employed persons
and the right to set up and manage undertakings
in other Member States; and ch 3 (arts 59 to 66)
‘Freedom to Provide Services', defined in art 60
as being services normally provided for
remuneration in so far as they are not governed
by the provisions relating to free movement of

goods, capital and persons. Specifically, it is said 1.

that services include activities of ‘the
professions’. There is an important distinction
here between the English text and the text in
other languages, because the English text speaks
about activities of ‘the professions’, but the
French text talks of activities of ‘les professions
liberales’, and all the other language texts talk
about ‘the free professions’.

As 10 exclusions, art 49 excludes from the scope
of ¢h |, workers employed in the public service,
and art 55 (applied to services by art 66) excludes
activities connected with the exercise of public
authority.

The Treaty deals in various stages with the steps
which are to be taken. Arts 53 and 62 prescribe
that no Member State shall introduce any new
restrictions, and arts 52 and 59 require the
abolition of existing restrictions based on
nationality. The matter is not put quite so
emphatically and distinctly in the chapter
relating to workers, but the position is the same.
Arts 52 and 60, lay down that the freedom to

the Commerce & Industry Group and the
Solicitors European Group on 25 June. The talk
to the Solicitors European Group and Bar
European Group, which preceded it in March,
will appear in the next issue of the Guardian
Gazette.

Let me say at once, that when I use the expression
‘salaried lawyer’, | mean a lawyer who is
remunerated by way of salary, rather than by
way of fee, and whose function is wholly, or
mainly, to provide legal services to his employer.
Mothing [ say is in the least intended, and it

blish and the freedom to provide services
shall be on the same conditions as for nationals
of the host country. This has been extended by
the court, in Van Binsbergen and other cases,
where the court has said that it is not simply
discrimination on ground of nationality which is
to be removed, but discrimination based on
residence or anything which prevents freedom of
movement between Member States.
Finally, there is art 57 (applied to services by art
66), which requires the Council of Ministers to
pronounce directives of two types: (a), Directives
for the mutual recognition of diplomas,
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