
Latent Defect in Ileritable Property
Does this give a purchaser the right to resile?

JUDGING by the practice of conveyancers and the opinions of those whom thewriter has consulted on the subject, a purchaser is generally held to have no
right to resile from a contract for the sale of heritage on the ground of latent
defect. A fairly thorough, but not exhaustive, search of the authorities revealed
no suggestion that such a right exists. On the other hand, no positive authority
was found for the contrary proposition. It is therefore a matter of inference as to
what the Jaw may be on the subject.

The first aim of this article is to show that there is no reason in principle why
a purchaser should not be entitled to resile on discovering a latent defect. The
second aim is to indicate the limits of such a right and then to show that the
right, if it exists, may be of little value to the purchaser under the normal form
of contract for the sale of heritage.

For reasons which will appear later it would be unsatisfactory to attempt a
definition of the term "latent defect" at this stage. But it is important to
emphasise that a " latent defect", properly so called, is a defect, latent quoad
both parties-'-seller and purchaser. In a case where the purchaser discovered,
after completion of the contract, a defect which the seller had purposely concealed,
there would be an element of fraud, which might entitle the purchaser to resile
on other grounds. This article is concerned with the type of defect of which both
parties were unaware, and of which neither had any reason to be aware, at the
time when the contract was made.

A. What is the principle?

M.P. Brown's" Treatise on the Law of Sale ", published in 1821, is perhaps the
best discussion of the principles underlying the Scots law of sale before the
Mercantile Law Amendment (Scotland) Act, 1856, which, inter alia, changed
the law relating to the sale of moveables. The law relating to the saleof heritage
was not affected by this Act, and the principles stated by Brown ought, therefore,
to remain operative in this field.

Under" Obligations of the Vendor ", Brown deals with the "Obligation of
Warrandice" (Part Ill, Ch. I, Sec. 2) :-" The vendor is bound not only to deliver




