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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 08-01916-MD-MARRA/JOHNSON
IN RE: CHIQUITA BRANDS

INTERNATIONAL, INC. ALIEN
TORT STATUTE AND SHAREHOLDER

DERIVATIVE ACTION
/
This Document Relates to:
DERIVATIVE ACTIONS.
/

THE SPECIAL LITIGATION COMMITTEE OF CHIQUITA BRANDS
INTERNATIONAL, INC.’S MOTION TO DISMISS AND
INCORPORATED MEMORANDUM OF LAW

Pursuant to Fed.R.Civ.P. 23.1, the Special Litigation Committee (the “SLC”) of nominal
.defe.ndantv Chiquita Brands International, Inc. (“Chiquita” or the “Company”) moves to dismiss
the claims asserted in the Verified Consolidated Shareholder Derivative Complaint (the
“Amended Complaint). The SLC submits the Joint Declaration of Howard W. Barker, Jr.,
William H. Camp, and Dr. Clare M. Hasler (the “SLC Decl.”) in support of this motion to
dismiss. | |

PRELIMINARY STATEMENT

By resolution ‘dated April 3, 2008, the Board of Directors of Chiquita (the “Board”)
formed the SLC in response to the filing of six derivative cbmplaints between October 12, 2007
and January 15, 2008 in federal and state courts throughout the country. In March and April
2008, the four federal derivative actions were transferred to this Court by the multi-district
litigation panel, and, on September 11, 2008, plaintiffs filed the Amended Complaint, which
alleges claims on behalf of Chiquita for different forms of breach of fiduciary duty-against

twenty-six current and former Chiquita officers and directors.
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The claims in the Amended Complaint arise principally out of payments made by
Chiquita’s former Colombian subsidiary, Banadex, from approximately 1989 through January
2004, to left-wing guerrilla and right-wing paramilitary groups in Colombia, including the
Fuerzas Armadas Revolucionarias de Colombia, or the Revolutionary Armed Forces of
Colombia, known as the “FARC,” and the Autodefensas Unidas de Colombia, or the United
Self-Defense Forces of Colombia, known as the “AUC.” As a result of certain of those
payments to the AUC, Chiquita pﬂled guilty in March 2007 to violating U.S. anti-terrorism laws
and agreed to pay a $25 million criminal fine.

In its April 3 résolution, as permitted under New Jersey law, the Board authorized the
SLC to investigate the claims made in the Amended Complaint and to determine the Company’s
response to those claims. The SLC conducted an extensive and independent investigation of the
facts underlying the claims made in the Amended Compiaint. The purpose of the SLC’s
investigation was to determine the role and relative culpability, if any, of each of the defendants
in the events that form the basis of the claims alleged in the Amended Complaint. The SLC’s
investigation is now complete. Attached to the Joint Declaration of Howard W. Barker, Jr.,
William H. Camp, and Dr. Clare M. Hasler — the three members of the SLC — is a detailed
written report (the “SLC Report”) of the SLC’s investigation, its findings, and its determination
as to whether the claims alleged in the Amended Complaint should be pursued, dismissed, or
otherwise resolved.!

In the SLC Report, the SLC has concluded that the Amended Complaint should be
dismissed in its entirety. Accordingly, the SLC respectfully submits that dismissal is appropriate
because all of the standards set forth under New Jersey law thaf govern this motion have been
met. First, the independence of the three members of the SLC — each prominent in his or her

respective field and who joined the Board after the Company had ceased making the payments at

1 The publicly-filed version of the SLC Report was redacted to remove information that could potentially

jeopardize the safety and security of individuals (or members of their families) who remain in, or have significant
ties to, Colombia. By separate motion, the SLC is seeking to file the unredacted portions of the SLC Report with the
Court under seal. :

2-

Tew CARDENAS LLP
Four Seasons Tower, 15th Floor, 1441 Brickell Avenue, Miami, Florida 33131-3407 « 305-536-1112



Case 0:08-md-01916-KAM  Document 200 Ehtered on FLSD Docket 02/25/2009 Page 3 of 20

issue — cannot reasonably be questioned. Second, the scope and extent of the SLC’s
investigation demonstrates that the SLC investigated the claims alleged in the Amended
Complaint in good faith andtwith due care. The SLC’s investigation was searching and
comprehensive. Among other things, the SLC and its counsel conducted approximately 70
interviews of 53 individuals and reviewed over 750,000 pages of documents. Third, the factual
record, set forth at length in the SLC Report, demonstrates that the SLC’s conclusions are
reasonable, as required by New Jersey law. -

The SLC seeks dismissal of the Amended Complaint in its entirety because it has
determined that, in the exercise of its business judgment under New Jersey law, this course of
action is in the Company’s best interests. In reaching this conclusion, as set forth in detail in the
SLC Report, the SLC has considered: (i) the factual and legal merits of each claim, including
possible defenses to those claims, and (ii) additional factors relevant to determining ‘Whether
litigation should be brought on behalf of the Company. Accordingly, the SLC respectfully
requests that the Court grant its motion to dismiss, as it is in the manifest best interests of
Chiquita and all of its shareholders. |

STATEMENT OF FACTS

The SLC respectfully refers this Court to the SLC Report for a full and complete
statement of the facts relating to the payments in Colombia, and other relevant factual and legal
issues, as well as the SLC’s findings and determinations. The SLC Report and the SLC
Declaration are incorporated herein by reference, énd the findings described in this motion are
cross-referenced with the SLC Report for the Court’s convenience, as appropriate.

LEGAL BACKGROUND

Under New Jersey law,? upon the filing of a derivative complaint that purports to be

2 Chiquita is incorporated in New Jersey, and thus New Jersey law governs the conduct of Chiquita’s

directors and officers. See Int’l Ins. Co. v. Johns, 874 F.2d 1447, 1458 n.19 (11th Cir. 1989). However, New Jersey
courts seek guidance from the Delaware courts, which are the nation’s preeminent courts in analyzing and
interpreting corporate law. See, e.g., IBS Financial Corp. v. Seidman & Assocs., L.L.C., 136 F.3d 940, 949-50 (3d
Cir. 1998) (“When faced with novel issues of corporate law, New Jersey courts have often looked to Delaware’s rich
abundance of corporate law for guidance”). New Jersey courts look to New York law as well. See Francis v.
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brought on behalf of a New Jersey corporation, the board of directors may empower a special
litigation committee of disinterested directors to determine whether pursuit of the claims is in the
best interests of the Company. In In re. PSE&G Shareholder Litig., the only New Jersey
decision that addresses SLCs, the New Jersey Supreme Court reviewed New Jersey corporation
law and “[found] nothing . . . that would preclude the use of a special litigation committee in this
setting.” 801 A.2d 295, 310 (N.J. 2002) (internal citations omitted) (discussing standards for
review of SLC’s conclusions).

This conclusion is consistent with Delaware law, on which New Jersey courts generally
rely where New Jersey law is un- or under-developed, as it is with respect to special litigation
committees. Under Delaware law, it is well-settled that “an independent committee possesses
the corporate power to seek the termination of a derivative suit.” Zapata Corp. v. Maldonado,
430 A.2d 779, 785 (Del. 1981); id at 786 (“The committee can properly act for the corporation to
move to dismiss derivative litigation that is believed to be detrimental to the corporation’s best
interest™); see also Agostino v. Hicks, 845 A.2d 1110, 1116 (Del. Ch. 2004) (the “board may
appoint a special litigation committee of disinterested directors that may recommend dismissal of
the derivative action after a reasonable investigation”).

An SLC comprised of independent members has the authority to seek dismissal of a
derivative complaint even where a majority of the board that appointed the ’SLC is “tainted by
self-interest.” Zapata, 430 A.2d at 786. That is because “a stockholder cannot be permitted
... to invade the discretionary field committed to the judgment of the directors and sue in the
corporation’s behalf when the managing body refuses.” Id. at 783 (quotation omitted); see also
Johnson v. Glassman, 950 A.2d 215, 219 (N.J; Super. Ct. App. Div. 2008) (recognizing the
“cardinal precept” that “directors, rather than shareholders, manage the business and affairs of a
corporation”); Spiegel v. Buntrock, 571 A.2d 767, 773 (Del. 1990) (the “decision to bring a law

suit or to refrain from litigating a claim on behalf of a corporation . . . are part of the

United Jersey Bank, 432 A.2d 814, 821 (N.J. 1981).

-4-

TEW CARDENAS LLP .
Four Seasons Tower, 15th Floor, 1441 Brickell Avenue, Miami, Florida 33131-3407 « 305-536-1112



Case 0:08-md-01916-KAM  Document 200  Entered on FLSD Docket 02/25/2009 Page 5 of 20

responsibility of the board of directors™) (citations omitted).
In Zapata, the Delaware Supreme Court set forth the process by which an SLC may seek
dismissal of claims asserted in a derivative complaint if it determines that pursuit of those claims

would be contrary to the best interests of the corporation. The Court held:

After an objective and thorough investigation of a derivative suit, an
independent committee may cause its corporation to file a pretrial motion
to dismiss . . . . The basis of the motion is the best interests of the
corporation, as determined by the committee. The motion should include
a thorough written record of the investigation and its findings and
recommendations.

430 A.2d at 788. Similarly, under New Jersey law, an SLC has the burden of demonstrating that
its members “(1) were independent and disinterésted, (2) acted in good faith and with due care in
their investigation of the shareholder’s allegations, and that (3) the [] decision was reasonable.
All three elements must be satisfied.” PSE&G, 801 A.2d at 312 (citationé omitted). However,
this standard “[does] not permit the court to substitute its own business judgment for that ‘of
management.” Id. (citation omitted).

Where the reviewing court finds that an SLC has shown independence, good faith and
due care in its investigation, and the reasonableness of its conclusions, the motion to dismiss
should be granted. See PSE&G, 801 A.2d at 312 (“Courts would have to dismiss a shareholder
derivative suit in accordance with [the Company’s] recommendation so long as the corporation
could establish the decision maker acted reasonably, in good faith, and in a disinterested
fashion”) (citation omitted); see also Kaplan v. Wyatt, 499 A.2d 1184, 1191-92 (Del. 1985)
(affirming dismissal of suit on motion of SLC); St. Clair Shores Gen. Emples. Ret. Sys. v.
Eibeler, 2008 WL 2941174, at *7 (S.D.N.Y. July 30, 2008) (dismissing derivative claims where
“the SLC has carried its burden of showing the absence of a triable issue regarding the
Committee’s independence and good faith, and the reasonableness of its conclusions™).

For the reasons discussed below, .the SLC respectfully submits that it has engaged in an

independent, good faith, and reasonable investigation, and that the conclusions it has reached, in
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the exercise of its business judgment, are likewise reasonable. Thus, the SLC’s motion to
dismiss all claims as against all defendants should be granted.

DISCUSSION

I THE CHIQUITA SLC IS INDEPENDENT AND CONDUCTED
A GOOD FAITH INVESTIGATION

A. The SLC Is thlly Disinterested and Independent

As set forth in detail in Section II.C. of the SLC Report, SLC members Barker, Camp,
and Hasler are disinterested in the claims alleged in the Amended Complaint and independent of
all of the defendants. Camp, who joined the Board on April 3, 2008, spent 22 years at Archer
Daniels Midland Company, Inc., a leading agricultural processing company, where he rose to
serve as one of its most senior executives. See id. at Section I11.B.2. Barker, who joined the
Board on September 21, 2007, is a former partner at KPMG LLP, where he worked for 30 years.
See id. at Section ILB.1. Hasler, who joined the Board on October 11, 2005, is currently
Executive Director of the Robert Mbndavi Institute for Wine and Food Science (the “Mondavi
Institute”) at the University of California, Davis (“UC Davis”), and is a leading expert in food
and nutritional issues. See id. at Section IL.B.3. Barker, Camp, and Hasler are independent, non-
management directors, and did not serve on the Board during the period when the Company was
making the payments to the FARC and AUC that are at issue in the Amended Complaint.

The SLC is Disinterested, The SLC members are plainly disinterested in the claims
made in the Amended Complaint. Under New Jersey law, “directorial interest exists when
divided loyalties are present, or where the director stands to receive a personal financial gain
[from a decision] not equally shared by the shareholders.” PSE&G, 801 A.2d at 314 (citations
omitted); see also Rales v. Blasband, 634 A.2d 927, 936 (Del. 1993) (test for director interest is
whether the director “will receive a personal financial benefit [from a decision] that is not
equally shared by the stockholders” or the décision “will have a materially detrimental impact on
a director, but not on the corporation and the stockholders™).

Although all three SLC members joined the Board after the Company had stopped
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making the payments in Colombia, plaintiffs have named Barker and Hasler (but not Camp) as
defendants. The Amended Complaint does not actually mention Barker by name in any
substantive allegation, but the SLC inferred his inclusion as a defendant to relate to its claim that
certain severance decisions made by the Board were improper, a claim that is subordinate to the
primary claim, which is that the payments themselves were a breach of duty.? Likewise, the only
two potential claims against Hasler arise from her role in approving (i) the Company’s entry into
the plea agreement in March 2007,* and (ii) the severance terms of two former Chiquita officers.
As set forth in the SLC Reporf (see Sections II.C.1, II.C.3), although both Barker and Hasler
concluded that they could fairly and impartially consider those claims, they nonetheless recused
themselves from deliberations and decision-making with respect to those claims.

In any event, the fact that Barker and Hasler sat on the Board at the time these decisions
were made does not render them interested under the law. See, e.g., Kaplan, 499 A.2d at 1189
(“The mere fact that a director was on the Board at the time of the acts alleged in the complaint
does not make the director interested or dependent so as to infringe on his ability to exercise his
independent business judgment of whether to proceed with the litigation™); Kindt v. Lund, 2003
WL 21453879, at *3 (Del. Ch. May 30, 2003) (upholding the SLC’s independence even though
one of its two members “was on the board, approved the challenged transactions, and is a
defendant” because that member “had no financial interest in any of the transactions”).3 |

Here, it is beyond dispute that, with respect to each claim they evaluated, the members of

3 The Amended Complaint alleges, in general, that the Board improperly agreed to severance terms with

Chiquita executives who were involved in making, or aware of, the payments to the AUC. See Am. Compl Y 16,
119. The only severance decision in which Barker participated was for Robert Kistinger, which was made at the
October 25, 2007 Board meeting, the first meeting Barker attended as a Chiquita director.

4 The Amended Complaint alleges in general that the Board breached their fiduciary duties by causing the

Company to enter into the plea agreement in March 2007, pursuant to which the Company agreed to pay a $25
million fine, solely in order to protect individual officers and directors from prosecution. See Am. Compl. { 16,
119. :

5 See also Katell v. Morgan Stanley Group, Inc., 1995 WL 376952, at *7 (Del. Ch. June 15, 1995) (affirming
the SLC’s independence even though its sole member was “not only a defendant in this lawsuit, but is the very
general partner who approved the disputed transactions” because the undisputed facts demonstrated that the SLC
member had no financial interest in the underlying transaction).

-
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the SLC (1) have no personal financial stake in the disposiﬁon of those claims and (ii) face no
personal liability as a result of those claims because they were not on the Board at the time of the
conduct at issue.

The SLC is Independent. The members of the SLC are clearly independent. Whether an
SLC member is independent is a question of “impartiality and objectivity” (In re Oracle Corp.
Deriv. Litig., 824 A.2d 917, 920 (Del. Ch. 2003)), and requires a determination whether any of
the members are, “for any substantial reason, incapable of making a decision with only the best
interests of the corporation in mind.” Id. (emphasis in original). Aécordingly, “[a] director is
independent when he is in a position to base his decision on the merits of the issue rather than
being governed by extraneous considerations or influences.” Kaplan, 499 A.2d at 1189; see also
PSE&G, 801 A.2d at 314 (“Directorial independence means that a director’s decision is based on
the corporate merits of the subject before the board rather than extraneous consideration or
influences’”) (citation and quotations omitted);

As set forth in detail in the SLC Report (see Section II;C.), the members of the SLC are

* independent. Before beginning its investigation, the SLC and its counsel considered any and all

factors that would “weigh on the mind of a reasonable special litigation committee member . . .
in a way that generates an unacceptable risk of bias.” Oracle, 824 A.2d at 947; id. at 938-39
(“[A] director may be compromised if he is beholden to an interested person. Beholden in this
sense does not mean just owing in the financial éense, it can also flow out of ‘personal or other
relationships’ to the interested party”); Katell, 1995 WL 376952, at *8 (“When a special
committee’s members have no personal interest in the disputed transactions, this Court
scrutinizes the members’ relationship with the interested directors”). No such matters exist here.

The SLC members had no relationship or personal contacts with the defendants prior to
joining the Board. Camp had no prior personal or business interactions with any of the
defendants, and the Amended Complaint alleges none. The plaintiffs raise several frivolous
issues concerning Barker and Hasler, none of which has merit.

The plaintiffs allege that Barker is a close personal friend of Fernando Aguirre,
-8-
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Chiquita’s CEO and a defendant (see Am. Compl. § 137); but this is simply untrue. Barker’s
only interactions with Aguirre relate to his service on the Board, which he joined in late
September 2007; they had no prior relationship of any kind. See SLC Report at Section ILC.1.
They also allege that Barker lacks independence because thirty years ago, from 1972 to 1977, he
and defendant Gregory C. Thomas, a Chiquita director from late 2000 to early 2002, both
worked for KPMG. See Am. Compl. § 137 n.8. However, Barker did not know Thomas during
that time, and has never met Thomas. See SLC Report at Section II.C.1. Finally, even if these
allegations were ;[rue, “la]llegations of mere personal friendship . . . standing alone [ ] are
insufficient to raise a reasonable doubt about a director’s independence.” Beam v. Stewart, 845
A.2d 1040, 1050 (Del. 2004).6 ‘

The plaintiffs also allege that Hasler, like Barker, is a close personal friend of Aguirre
(see Am. Compl. § 137); but this is also untrue. Hasler’s only contacts wither Aguirre relate fo
her service on the Board, which she joined in late 2005; they had no prior relationship of any
kind, See SLC Report at Section II.C.3. - In addition, as part of its independence review (before
the Amended Complaint was filed), and as detailed at length in the SLC Report, the SLC and its
counsel independently and Acarefully considered the relationship between Chiquita (and its
subsidiary Fresh Express) and UC Davis, where Hasler is the Executive Director of the Mondavi |
Institute within the College of Agricultural and Environmental Sciences.

Fresh Express, which was acquired by Chiquita in June 2005, had a long history of giving
to UC Davis, which is a leader in agricultural‘research. Following the acquisition, in January
2007 and February 2008, Chiquita made two $25,000 donations to UC Davis to establish the

Fresh Express Graduate Student Fund. However, although Hasler briefly attended a portion of a

6 Other frivolous allegations are also made challenging Barker’s independence, including that since he

worked for a large accounting firm, he has “an ingrained hostility to shareholder suits” (Am. Compl. § 141(g)); that
he was a member of the AICPA, a 338,000-member national professional organization for CPAs, along with one of
the defendants (see id. § 137 n.8); and that KPMG audits several companies on whose boards some of the
defendants serve (see id. § 137). These allegations are frivolous, illogical, and unsupported by fact or law. See SLC
Report at Section I1.C.1.
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