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SUMMATIVE ASSESSMENT: MAKING EVIDENCE EXAMS MORE
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A few weeks before the exam, students receive a 40-80 page mock case
containing various pleadings and discovery exhibits. The exam is a trial
based on the mock case. Students are asked to respond to various issues
that occur at trial such as admissibility of exhibits, changed testimony,
etc., the way a real attorney would encounter evidentiary issues in practice
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Weeks before the exam, students receive a case packet consisting of a complaint,
answer, motions, discovery exhibits (such as photographs, documents, affidavits,
deposition testimony, diagrams, etc.), jury instructions, and case law (using either a real
or hypothetical case). This case-packet approach more accurately models how a real
attorney would become familiar with the legal, factual, and evidentiary issues in an actual
case before firing off legal opinions and judgments. The students receive this case packet
early so they can start to work up the case, get to know the factual background intimately,
and anticipate potential admissibility issues. The students still are required to react to the
exam questions and apply their legal knowledge and skill on the spot in that the students
would not know exactly what may happen during the hypothetical trial or hearing until
they get into the exam and have to react to the new developments in the case using their
knowledge of evidence and the underlying facts.

There are at six pedagogical assessment advantages of this kind of exam. First, law
students, like lawyers, learn how to piece a case together by reviewing various pieces of
the evidentiary puzzle (the pleadings and exhibits), instead of simply reading a nicely
encapsulated version of the facts as written by the professor. Second, they learn how to
master the art of anticipating possible objections to each piece of documentary evidence
and every exhibit posed. Third, there is not so much of a premium placed on fast
assimilation and organization of complicated factual information (which is not a critical
lawyer skill, unless it is in the context of a temporary restraining order or some other
legal emergency, which can be tested as such). Instead, the focus is placed on a student's
careful consideration and creative preparation of the evidentiary issues raised by the facts
in the case packet after weeks of thoughtful repose (which is a much more important
analytical skill that lawyers actually employ everyday in their practice). Fourth, because
students can consult the Federal Rules of Evidence (FRE), their casebooks, and any trial
notebook they might wish to create, they learn that their memory is not the most
important factor being tested, but it is instead their ability to effectively apply the law of
evidence to the factual case they have been working with for almost two months. Fifth,
law professors can test more difficult and more nuanced aspects of evidence law because
students already are charged with knowing the factual background intimately and thus
can be expected to focus all of their mental capacity on a deeper evidentiary analysis on
the known facts of the case instead of the pedestrian goal of simply organizing and
quickly acclimating to a wholly new and complicated factual hypothetical in the first
twenty minutes of the exam. Sixth, this kind of exam would provide a better benchmark
of how well students will perform in a more realistic setting rather than a very artificial
one and therefore it is more relevant and realistic to a student's future practice of law.

I have found the answers to be much more thoughtful and engaged and students say they
actually enjoy studying for the final exam because it is as though they are preparing for
trial. They like the competitive aspect instead of simply memorizing rules and cases.

In the future, I may have drama students play act as attorneys in court and then videotape
the scene and play it for students and then have them write answers in response to the
trial scene and evidentiary issue they see on the videotape during the exam.



5. Audio-Visual Equipment:

I would simply require a PowerPoint to assist in my talk and show some
examples.

6. Additional Materials:
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See attached exam materials as an example.
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*233 VIRTUAL REALITY TESTING: THE USE OF VIDEO FOR EVALUATION IN LEGAL EDUCATION

Kimberlee K. Kovach [FNal]

Copyright (c) 1996 by the Association of American Law Schools; Kimberlee K. Kovach

The law students are ready to take their Evidence exam. The proctor lowers the lights. The video screen
immediately displays a courtroom where the lawyers are arguing about admissibility of evidence.

The students, who are instructed to assume the role of judge, listen intently as the lawyers articulate the
basis of their objections and responses. After ten minutes, the screen fades. The students have three minutes to
make rulings and discuss, in writing, their justifications.

I. The Need for Innovation in Law School Testing

Over the years, the traditional law school curriculum has come under fire and, with it, the traditional teaching
methods. [FN1] One result has been the comparatively recent emphasis on clinical methodology, [FN2] which is
likely to increase, particularly in light of the MacCrate Report. [FN3] This article will not *234 continue the debate on
teaching; I assume that practical, skills-based, clinical education is necessary and will continue to expand. [FN4]

But the literature advocating practical legal education emphasizes methods of teaching and study rather than
methods of testing and evaluation. [FN5] The MacCrate Report lists the competencies needed for law practice, yet
fails to address evaluation in any detail: only eight of its 414 pages discuss evaluation, and do so only in the context of
bar examinations. [FN6] Post-MacCrate articles also fail to address any means of assessing students' competence after
they experience skills education. [FN7] Yet until testing and evaluation reflect the same skills focus inherent in
clinical education, measurement of the goals and objectives of learning will be deficient.

With the skills focus in legal education has come a realization of the need for new methods of evaluation. [FN8] If
evaluation is to help students learn, it must go beyond testing their memorization of rules and assess their development
and application of specific skills. [FN9] Essay questions, inherently subjective, may not be the best means of meas-
uring specific abilities; [FN10] we should reconsider our entire system of evaluation.

What new tasks should a student who has completed a course be able to perform? [FN11] What “competence”
should our evaluation measure? Surely there should be a strong correlation between the examination and the teaching.
[EN12] Some teachers, particularly in the skills-based or clinical setting, are using nontraditional means of evaluation,
such as out-of-class assignments, [FN13] observation and critique, [FN14] papers, [FN15] the learning contract,
[FN16] and self-evaluation. [FN17] *235 For the most part, however, the end-of-semester, multi-hour, bluebook
exam is still the norm, even though such an exam has only a tenuous connection with the classroom experience [FN18]
or with law practice. [FN19] A better linkage of exam, classroom, and practice can be provided by video. [FN20]

This article explores the use of video for testing. My thesis is that as our teaching emphasizes performance, so
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should our examination and evaluation procedures. In other words, the final exam must be as realistic as possible: 1
call it virtual reality. I describe two specific ways to use video: first, to develop a more reflective practitioner through
self-observation; and, second, to provide a more realistic final exam problem. Although thus far the video exam has
been (to my knowledge) confined to skills-based courses, [FN21] it could be used more widely.

The following section describes how I use video for student assessment in two distinct ways. First, a video of the
student's own performance provides the student with direct feedback and an opportunity for discovery, growth, and
improvement. This use emphasizes self-evaluation and reflection, complemented by the instructor's assessment.
Second, on the premise that testing should simulate as real a situation as possible, I use video to test all students at the
end of the semester, using a traditional framework [FN22] but presenting, on videotape, a more realistic problem.

II. The Use of Video

Video has a number of advantages over written material for both teaching and testing. Video allows students to
see things they would otherwise be unable to see, conveying realistic situations with accuracy and immediacy. On a
videotape students can observe behavior, such as nonverbal communication, that cannot be conveyed by the written
word. The realistic presentation of video is excellent preparation for law practice. And law students should be ac-
quainted with video because it is widely used in both depositions and trials. [FN23]

With the flexibility of video, the instructor can focus on a specific portion of a demonstration. [FN24] Video can
add to variety in teaching, resulting in increased *236 interest, attention, and learning. [FN25] A primary benefit of
audiovisual media is the dramatic increase in retention of material when it is seen, not just heard. [FN26] Video also
assists the learning process by providing diagnostic and remedial tools; [FN27] it allows the student to watch his own
performance and determine his own strengths and weaknesses.

Just as video can be used in various ways in the instructional phases of education, video may be utilized differ-
ently in the evaluative components. Since my Mediation and Interviewing & Counseling courses are blends of theory,
knowledge, and skill development, my thought was that the test, or evaluation, should reflect that mixture. My using
video in the teaching process made its use for evaluative purposes seem natural. Accordingly, I divide the assessment
into components reflective of the course design and content. The student's final grade is segmented, with at least
one-third resulting from the practical application of the material, or skills development.

A. Video for Self-Reflection and Evaluation
1. Goals and Objectives

In videotaping a student's performance I have three goals: to provide the student an opportunity for
self-evaluation; to give myself a means of assessing the student; and to provide a basis for constructive one-on-one
feedback.

Traditional classes often provide negative feedback to the student, with fear the primary motivator. [FN28] But
positive reinforcement is more effective than negative criticism, and more likely to improve performance. [FN29] If
students anticipate criticism, their ability to hear comments may be limited, particularly if the teacher has not been
trained in the best methods of providing feedback. And students may resist a supervisor's feedback because they want
to be treated as adult learners responsible for their own education. [FN30] But students are willing to listen if they see
an opportunity to improve, and if improvement brings positive reinforcement. [FN31] The assessment process can be
beneficial to self-development rather than detrimental. [FN32]
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For adult learners, particularly, both education and evaluation should be participatory. [FN33] Because reflection
is integral to the development of skills, it is *237 important to teach techniques of self-evaluation. [FN34] Opportu-
nities for reflection and self-evaluation include conferences with supervisors and regular entries in a journal. But much
depends on memory, and memory is limited and not always accurate. It is easy to “filter”-to ignore matters perceived
as negative. That is why video is so useful for self-critique. Videotape doesn't forget or filter. It confronts us with our
own behavior, accurately recorded, and now seen from an observer's viewpoint.

The self-critique that I require of my students is based on interpersonal process recall (IPR), first developed by
Norman Kagan and colleagues and since used in many disciplines. [FN35] After being videotaped in a simulation,
students view the tape, reliving and verbalizing their behavior. [FN36] Kagan's method utilizes an inquirer, who is
trained to ask questions that encourage the students to recall their underlying feelings and thoughts experienced during
the video. [FN37] Although I have not used the trained inquirer, the goals of my students' self-critique are similar to
those set forth by Kagan-namely, reflection and self-evaluation. My students must write a paper discussing their
participation in the process (mediation or interviewing) and must evaluate their own performance. [FN38] The pro-
cedure demands that the students be self-reflective, confront their own performance, and take responsibility for im-
provement. It provides a model for lifelong learning. [FN39]

While self-evaluation is the dominant focus for the reflective practitioner, critiquing others is an important
component of the learning process. [FN40] To enable students to observe and evaluate the performance of others, 1
have them assume the roles of the disputing parties in mediation or the client in the interview. Although I don't require
it, I encourage those who role-played to watch the videotape and provide feedback to the mediator or the interviewer;
particularly if they have taken their roles seriously, their comments can be very helpful. In addition, the role-players
develop evaluation skills that they can use in assessing themselves. Video review also allows the students to see how
they act and react when embroiled in a conflict, and to understand what their future clients (or the disputants in a
mediation) may be experiencing.

*238 While the videotape is primarily for the student's self-evaluation, I also use it for my independent assess-
ment of the student's skills. But my scoring accounts for only a small portion of the total evaluation and is combined
with the grade of the self-critique.

2. Methodology

During the semester, each student has two opportunities to be videotaped. The first is a practice video, which the
student is to use for self-critique and improvement before filming the final video. [FN41] The practice tape is pri-
marily for the student's benefit. A best-case scenario for optimal development of skills would provide instructor
feedback at this point but, regrettably,  have not had time for that. I do randomly review a few of the practice videos to
determine the level of understanding and skill development of the class as a whole. If there is sufficient time, and if a
student volunteers to be critiqued in front of the entire class, I may use a practice video for that critique, giving the
entire class the same feedback. [FIN42] Since one focus is developing evaluative skills, I tell the students not only to
review their own video, but to have their classmates assist in the review process.

A few weeks after the practice video, we schedule the final videos. Each is about thirty minutes-a short period of
time, admittedly, but I must keep each taping brief to accommodate all twenty-four students (the class limit). The
audiovisual department is able to do four tapings at once; by a minimal extension of class time, all students can be
videotaped within one or two class periods.

After the taping, each student has two or three weeks to watch his video and write a thorough analysis and
self-critique. The sooner the student views the tape, the better his recall of the thoughts and feelings that motivated the
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demonstrated behavior. [FN43] On the other hand, some time between taping and viewing allows for a more objective
assessment. [FN44]

Since active involvement contributes to learning, [FN45] I make that the primary goal of the written critique, and
I tell the students that their written critique will be the main determinant of the course grade. I do not expect them to
conduct the mediation or interview flawlessly; rather, they should learn from the experience. [FN46] I schedule a
private meeting with each student to go over the ¥*239 videotape, and the student submits the written critique at the
time of our meeting. I give direct feedback about the performance and the critique, providing the student the oppor-
tunity for improvement. [FN47]

While my videotapes are of simulations, it would be possible, in a clinical course, to tape an actual interview or
mediation with live clients. [FN48] But there would be drawbacks. In a real situation, the instructor may need to
interrupt or intervene during the taping. Scheduling difficulties may increase, and privacy and confidentiality issues
pose additional concerns.

3. Grading

When I am considering the video and the self-critique, my primary goal is to determine the student's ability to
extract knowledge and understanding from the course and apply it to her own performance. The video also provides a
method of evaluating acquired skills, although I give less weight to performance. I emphasize the student's ability to be
self-reflective and to recognize areas of achievement along with those for improvement. The paper demonstrates the
depth of knowledge and understanding of the course material, not only from a theoretical perspective, but also from a
practical standpoint. Specifically, the student should be able to identify those skills which derive from theory and then
determine which she demonstrated effectively, which she did not, and why. [FN49] Consistent with understanding
and self-evaluation, the written analysis is much more important in the grading than the actual performance. [FN50]

I generally expect the student to analyze her performance during each of the specific stages of the mediation
[FN51] or the interview, [FN52] but because the video is short, it is rare that all stages will be covered; I also request
a written analysis of the student's strategy at the conclusion of the videotape. In the mediation class, where some of the
students will be taking the mediation clinic the following semester, I ask the student to specifically note areas for
improvement. These become part of that student's learning agenda for the next semester. A detailed learning contract
for the clinical course could follow *240 from the analysis. [FN53] Or a learning contract, drafted by the student,
could be substituted for the written analysis.

The final grade for the self-evaluative component of the course is a combination of the score of the student's
written critique and the instructor's independent assessment. For example, if 20 points of a student's grade are allo-
cated to the entire exercise, a likely division is 13 or 14 points for the written evaluation and 6 or 7 points based on the
student's performance.

B. The Video Problem for the Final Examination
1. Goals and Objectives

Whether a lawyer is in an interview, hearing, mediation, or trial, his reaction must usually be immediate. And the
information that he reacts to is seldom in written paragraphs: it is presented through an interpersonal interaction.

To predict the student's spontaneous reaction in a real situation, a test problem must be as real as possible. The
student should view the interview rather than read a transcript. Although it is possible to use a real-life situation in a
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clinical setting, it is nearly impossible to be consistent and reliable; [FN54] students are assigned different cases with
different clients. And even in simulation clinics, where the instructor uses the same fact pattern or problem, different
persons playing the role of client create different situations. Video solves those problems: it presents the same realistic
situation to all students and ensures consistent, objective evaluation. A bluebook exam based on a video is an efficient
means of testing many students at once, using the same problem and the same criteria. [FN55]

Like any other exam, a video exam should be constructed with a view to validity, reliability, and fairness. [FN56]

Validity means that a test accurately measures what it is supposed to measure. [FN57] In legal education, the test
should measure the student's competence with respect to the teacher's objectives, [FN58] which should be clearly set
out at the beginning of the course. In skills-focused education, competence includes fundamental knowledge of theory
and principles, and the identification, development, and refinement of associated skills. To be valid, the video exam
must measure both understanding and performance. Although current performance testing attempts to assess com-
petence, the test is often inconsistent with instructional objectives. In an interviewing context, for instance, the
classroom goals and objectives include development of such communication *241 skills as active and interactive
listening, nonverbal communication, and sensitive questioning techniques. Yet often the exam presents a written
transcript. Such skills assessment is inconsistent with reality. A video problem is more realistic and therefore more
valid.

For a test to meet the criterion of reliability, its scoring must be uniform. [FN59] The grades should not be af-
fected by chance or by the inclusion of an item that the test was not meant to measure. [FN60] Often the case is made
that objective test items are more likely to result in uniform scoring. [FN61] Although the video examination is not a
traditional objective exam, the short answers allow for some objective measurement of the student's knowledge. And
the video exam's simultaneous presentation of the same realistic problem to all students provides uniformity.

Although fairness is inherently correlated with validity and reliability, [FN62] fairness also includes assurance of
equal access to all relevant information-including information specifically about the test. [FN63] Another element of
fairness is limiting the grade to the skills or abilities taught in the course. [FN64] To increase the fairness of the video
exam, particularly since this is a relatively new method of testing, video should be a means of instruction as well.

The video exam problem should replicate, as accurately as possible, situations a lawyer is likely to encounter in
practice. Such an exam can demonstrate whether the student has fully integrated the knowledge and skills learned
during the semester so that she is able to recognize a problem instantly and respond appropriately. The videotape
provides a realistic example of what the student will confront in practice, and the exam answer predicts how the
student will perform.

2. Creating the Problem

One method of creating a video problem is to take existing videotapes of trials or interviews and design questions
about the content. For some subjects, such as trial advocacy, evidence, and even professional responsibility, sufficient
videos are available. [FN65] For other subjects, you may have to create a tape.

Perhaps the ideal way to make a videotape would be to script the problem carefully and have professional actors in
the roles, but such an approach is not likely to be feasible. I have relied on friends and colleagues to serve as video
participants, and they have done the job adequately. I give them general information about the dispute or problem and
some guidance about the primary issues and skills (or lack thereof) to be demonstrated. The outcome *242 has con-
sistently been a portrayal of a real-life situation, which I think results from the absence of precise definition.
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Once the tape is made, [ examine the raw footage and, with assistance from our audiovisual department, produce
an edited version; this involves some cutting, and the insertion of some questions. Each unedited film provides a
myriad of problems about which specific questions can be asked. I review the raw footage a few times before de-
signing the questions. If I need to focus on a specific, isolated problem, I edit the tape accordingly.

As the tape is played, the video stops at certain points and a question appears on the monitor, asking about
something the students have just seen. The tape then allots two to three minutes (depending on the difficulty of the
question) for the students to answer. [FN66] The question remains on the monitor while the students write their an-
swers in their bluebooks. This is the only time the students have to answer that question; the video, like life, is not
replayed. The video then picks up again, the interview or mediation continues, and we move along to the next issue. A
twenty-minute tape generally has three or four short-answer questions. I use the video segment as the first part of the
examination, [FN67] and it counts for only a portion of the entire grade.

One might pose a number of questions at the same time-for example, in a videotaped trial situation. Another
option is to show the entire videotape and then ask several questions about it. [FN68] A more sophisticated extension
of the video problem is the development of an interactive examination. [FN69]

3. Grading Considerations

I grade the answers to the videotape examination problem as I would grade other essay or short-answer questions.
The student should identify specific issues, then discuss the application of the course material to those issues con-
fronted by the lawyer or mediator in the video. In many situations there is no clearly right or wrong action, and hence
no objective right-or-wrong answer. The student must demonstrate ability to recognize and discuss the primary issues,
and not merely declare what the lawyer or mediator in the video should do, or should have done.

There are other options for grading. Such courses as Evidence and Criminal Procedure lend themselves to ob-
jective questions with right-or-wrong answers. Multiple-choice questions might have options displayed on the video
*243 screen or as part of the written exam. A true-false format could be used as well. A video problem could also test
specific application of a rule or statute to a demonstrated situation and even call for interpretation of the rule as applied.

[FN70]

II1. Applications of Video for Evaluation
A. Clinical and Skills-Based Courses

Most clinical courses do not rely on traditional testing for evaluation but rather use close supervision of the stu-
dent by professors or supervising attorneys, with feedback [FN71] and self-evaluation. [FN72] Often students are
evaluated on a pass/fail basis, although specific grades are becoming more common. [FN73] But many skills-based
courses, though theoretically within the clinical domain, [FN74] are offered as part of the traditional curriculum, along
with the traditional final exam or paper. Those methods of evaluation are adequate for measuring whether the students
have a clear understanding of principles or underlying theory, but neither can accurately measure a student's compe-
tence in performing the skills essential to (for example) negotiation and mediation, particularly the interpersonal skills.
Skills-based courses, with the focus on performance, require a different means of testing. [FN75]

Both clinical and skills-based courses, with their emphasis on the demonstration of lawyering competencies, are
prime candidates for the increased use of video in testing as well as teaching. (For one thing, these newer components
of legal education are not so resistant to change as traditional programs; [FN76] they can provide a safe haven for
continued experimentation and innovation in teaching and testing. [FN77]) For example, instructors who want to add
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more objective and reliable testing methods to the inherently subjective observation of students will find the video
problem helpful.

Subjects that might lend themselves to video evaluation include negotiation, alternative dispute resolution, pre-
trial and trial advocacy, appellate advocacy, and office practice. In pretrial and trial advocacy courses, for example,
situations such as client and witness interviews, trial preparation conferences, motion and deposition practice, jury
selection, and pretrial conferences*244 with the court could be demonstrated by video, followed by a number of
questions. While instructors in these subjects may have used video for teaching or even evaluating performance, they
have rarely employed it as part of an examination process. They should consider its potential.

B. Application to Traditional Courses

The video problem can be particularly useful for measuring the student's expertise in areas where a lawyer must
make immediate decisions. Such courses as Evidence, Civil Procedure, Contracts, Criminal Law, and Criminal Pro-
cedure could make good use of video in testing. Just as clinical teaching methodology has been adapted to the tradi-
tional classroom, [FN78] the evaluation methods of clinical and skills-based courses, including video, can be effec-
tively adapted to most subjects.

In an Evidence class, for example, a problem might require the student to object to an offer of evidence, draft a
response to an objection, or perhaps make a ruling. Students of Civil Procedure could watch a motion argument or a
trial and draft the points for appeal or, alternatively, the court's decision. In a Contracts class, the video could present
a client interview from which the students must gather the facts and draft a contract, or advise the client about causes
of action. For a Torts class, an accident could be staged and video-taped. [FN79] For Trusts & Estates, Teresa Stanton
Collett has used a video exam problem showing a probate conflict.

With the integration of clinical, practical teaching into the general law school curriculum, [FN80] we no longer
see “skills” and “substance” as entirely separate entities. Any course can benefit from the use of realistic, practical
problems for both teaching and examination. The realism of videos is particularly effective in giving students a better
understanding of the practical components of practice. The more realistic the presentation, the greater the opportunity
for learning. [FN81]

IV. Impediments to Innovation and Some Suggestions
A. Inertia

For a number of reasons, law professors are never eager to implement change. [FN82] They are comfortable with
the status quo, and they have an investment in it. [FN83] But as law schools and faculties become more diverse,
identifying a specific status quo becomes more difficult. Innovation may be easier.

Contemporary thought urges law schools to change to meet demands and produce lawyers who can practice
competently. [FN84] One example is continuing *245 modification in curricula to focus on skills and values. [FN85]
Additional modification is expected, originating from within, and law schools will feel external pressures as well,
notably from the practicing bar. While scarcely anyone sees law schools as “hotbeds of change,” [FN86] incremental
modifications are possible and even likely.

One barrier to innovation in teaching is that little recognition has been given to innovative teachers. [FN87] The
more significant rewards are for scholarship; a focus on scholarship can mean less effort and creativity in teaching.
[FN88] In fact, institutions that encourage academic innovation appear to be the exception; institutional inertia is the
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rule. [FN89] But the increased recognition that nontraditional teaching has value should increase attention to new
methodologies and should induce innovation.

Another barrier to innovation, and argument for the status quo, may be the ABA guidelines, drafted before new
technologies became widespread and made novel testing approaches possible. Standard 304 mandates that students be
given a written examination, although it makes a specific exception for clinical studies courses. [FN90] The inter-
pretation of the rule elaborates further, providing that the examination should not be oral. [FN91] But neither the
standard nor the interpretation makes clear whether the reference is to the question, the answer, or both. With video
examinations, all answers are written. And questions posed on the monitor are in written form although there is no
accompanying transcript. It is likely that as technology continues to play a role in learning and evaluation, modifica-
tion of the standards will accommodate innovation.

B. Time Concerns

With teaching, scholarship, and a myriad of other responsibilities, many teachers may decide that video may be
beneficial but just too time-consuming. It takes time to construct the exam, and more time, at least initially, to grade it.
Then there is the time involved in administration.

In fact, the time needed for construction of a video problem is probably no greater than for the traditional essay
problem, [FN92] particularly if one relies on colleagues to play the roles. And as one's experience with video in-
creases, less time will be required.

The time consumed in giving the video exam is no greater than that associated with a more traditional question. In
fact, an interview can be shown *246 on video in less time than it takes to read a transcript. It is important, however, to
allow adequate time for students' response, particularly if a videotape is shown in its entirety. [FN93] Where the
questions are integrated into the video, the time allotted for the answer must be considered when determining the
length of the video problem as well as the entire examination. Grading the answers to the video problem takes no
longer than grading answers to traditional questions. And, if the video problem is constructed in an objective format,
grading time should be minimal.

The self-evaluative videos do pose time-related challenges. Scheduling the tapings and reviews can be
time-consuming, although one might assign the responsibility to a research assistant or a secretary. Or one might
delegate the entire responsibility for the videotaping to the students. The teacher would design and assign the problems,
but the students would identify the role players and schedule and conduct the taping, perhaps at the audiovisual de-
partment or even at home. While such out-of-class options may save the teacher's time, they mean a loss of control
over the process. But if the videotapes are used for evaluative feedback only, and do not form the basis of grades, that
should not be a great problem.

As I have designed the self-reflection component, I must review each videotape. As I conduct the review with
each student, I perform a role much like that of Kagan's inquirer. The interaction is important, particularly since many
students are not familiar with methods of introspection and reflection. Even when the video is only thirty minutes, a
minimum of one hour should be allotted for each student. I must also review the student's written critique, usually five
to ten pages. But the video review process might be conducted differently. Another student who has previously taken
the course and demonstrated competence, or a practicing mediator or attorney, could fill the inquirer role, particularly
if no grade will be attributed to the student's video. For example, if the sole purpose is to develop evaluative skills, the
teacher need not watch each video.

C. Complexity of Administration
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Both the videotape exam problem and the self-evaluative video present administrative tasks consisting essentially
of scheduling, supervision, and oversight.

With the examination, it is imperative that the proctor be aware of the video segment. Students must be advised
that the video will not be replayed. It is essential that all students be able to hear and see equally well. If some students
type their exams in a separate room, typists and nontypists must be together first to view the video and separated
afterwards. Because the answers to the video questions are immediate, students cannot type this section of the exam.

[FN94]

*247 I schedule videotaping during normal class times because students in the class act as clients for the student
lawyers, or disputants for the mediator. This is pedagogically sound as well as convenient. Students learning to be
mediators should have the experience of conflict, from a party's perspective, [FN95] and should understand the me-
diation process from the party's viewpoint. [FN96] But the use of students in the client/disputant roles presents some
problems.

I stress to the students that they must play the role realistically. The dispute should be internalized-as if the event
actually happened. But this does not always happen; some students are not fully prepared or into role. I have tried to
encourage preparation by deducting points when a student is obviously unprepared.

Even if students prepare conscientiously, it can be problematic for law students to act as if they are unaware of the
law or legal consequences. That is why, for the final taping in my interviewing class, each student must recruit as her
client someone who is not a law student and preferably not a close friend or relative. [FN97] Information for the client
is transmitted in a sealed envelope-if time permits, by mail, otherwise via the student. Included are all necessary
instructions such as warnings about disclosure and the necessity of a realistic presentation.

Another option for staging the videos is to use first-year law students in the roles. Even better, if prelaw students
or drama students are available, they may be preferable as clients, disputants, jurors, or witnesses. But using students
from outside the law school can compound administration and scheduling difficulties.

Scheduling concerns also affect the syllabus. Students need time between the practice video and the final video to
review, digest, and, ideally, implement necessary changes. Since the student must have time to watch the final video,
write the paper, and then meet individually with me, the final videos must be scheduled at least three weeks before the
end of the semester.

Another administrative task is combining the scores that determine the final grades. Before integrating the video
evaluation with traditional tests, I grade each component separately. While the examination, including the *248 video
problem, is graded anonymously, the self-evaluative portion is not. [FN98] Once the nonanonymous scores are
complete, I provide the names and scores to the registrar's office. When I get back the scores matched to an exami-
nation number, I combine the two scores for the final grade.

D. Potential Bias and Subjectivity

Concerns of subjectivity and bias may arise in both the self-evaluative video and the video exam problem. The
video exam, particularly since it is unfamiliar, may be perceived as biased against those who need time for contem-
plation. Most law students grew up with television, however, and are able to gain information quickly from a video
screen. Many are even more comfortable with audiovisual media than with the written word. [FN99]
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While visual learners will benefit from seeing the video, they may also feel the need to see written documents,
particularly in a testing situation. Some who use video provide a written transcript of the videotape. [FN100] But
unless the exam is focused on an appellate issue, having a transcript is not realistic. Since my primary goal in using a
video problem is to present what the student will confront in practice, I do not provide transcripts. But if the skills
being tested require reference to other materials, such as a contract, those file documents may be provided. [FN101]

As with the traditional bluebook exam, some students are at a disadvantage because of the required immediate
response. [FN102] Those students will perform better when given adequate time for analysis. Although the video
problem demands an instant answer, the paper on the self-evaluative video demands thoughtful study and contem-
plation. The two distinct uses of video allow the teacher to assess students' performance when they have ample time
for analysis, and when they must respond immediately. Together the two formats of testing not only replicate reality,
but can draw on the different strengths of students.

When answers to the video problem are in essay format, they present the same concerns of subjectivity as any
essay examination. [FN103] I prefer to use questions that call for short answers, and I use an answer key in my scoring.
[FN104] One can make questions more objective by casting them, for example, in a ¥*249 multiple-choice or true-false
format. But some subjectivity is inherent in certain subjects and unavoidable in grading. One can minimize the sub-
jective components in grading by preparing an objective point system in advance.

Grading the video must take into account the performance of the role players. For example, if the disputing parties
were relatively cooperative and collaborative in mediation, preempting the mediator's display of specific skills, then
assessment must emphasize other aspects of the process. (The same is true if the client in an interview is forthcoming
with information.) Alternatively, if the dispute is difficult, the mediator's performance should be evaluated more
leniently.

If one is greatly concerned about bias in grading, both the video problem and the evaluative segment could be
graded on a pass/fail basis, although even then standards are necessary.

E. Cost

The primary indirect cost associated with the use of video is the increased faculty and staff time consumed in
making and grading the self-evaluative videos. The videotaping may strain the resources of the audiovisual depart-
ment, requiring the purchase of additional equipment and the hiring of more technical staff. If the audiovisual de-
partment is not equipped to do the videotaping, the students can do the taping at home. But that introduces variables
and diminishes the instructor's oversight.

The cost of videotapes can add up. Even when the school keeps the tapes and reuses them, [FN105] they even-
tually wear out. One option is to require students to purchase their own tapes or pay a fee.

Indirect cost to the law school may also be felt in the number of students who can participate in the class.
Self-evaluative projects require that one limit the number of students. Even though clinical education and other new
methods are more expensive than the old Langdellian model, it is imperative that law schools strive to provide fi-
nancial support for innovation. [FN106]

One way to reduce cost is to share resources. Law schools that already maintain audiovisual departments for trial
projects may welcome other uses of their staff and equipment. University-based law schools may reduce costs by
using the resources of other departments, such as communication and the-ater. Students in those departments may
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need projects for credit.

Once video problems are produced, they are well worth the investment. They become part of the school's per-
manent collection. [FN107] Colleagues can exchange videotapes, or the school can develop a bank of video problems,
*250 similar to banks of traditional exam questions, [FN108] obviating the need to produce a video problem each
semester.

F. Student Reaction

Although I have not conducted a formal study to determine student reaction to video testing, since I began using
these exams in 1991 T have received no complaints. [FN109] Others have made more of an effort to gauge student
reaction; when students are given the opportunity to comment, most of them react quite favorably. [FN110]

Some students have voiced displeasure in watching the self-evaluative videos. Like professors, some students are
resistant to change. [FN111] There may be some danger of embarrassment, particularly when watching oneself with
an instructor present. Even so, when students talk about their reluctance to see themselves on videotape, the next-and
more frequent-comment is that the experience was extremely beneficial. If the self-evaluative video is approached
within the framework for learning and with a primary focus on skill improvement, students are more likely to embrace
the opportunity. As legal education becomes more focused on skills, students will probably become more willing to be
evaluated in a realistic manner, particularly when they can see a connection between the evaluation and their per-
formance in law practice.

V. Conclusion: Evaluating the Lawyer of the Future

The incongruity between the standard bluebook examination and the practice of law makes it difficult to predict a
law student's ability to practice law. [FN112] The standard exam measures only a small portion of the knowledge and
skills on which a lawyer relies; [FN113] it does not provide an overall, realistic view of the student. Yet law school
exams are used to establish rank, [FN114] which in turn is used as a criterion for other selections, including em-
ployment. [FN115] If the ultimate purpose of evaluation is certification, selection, and prediction, [FN116] the con-
ventional examination is an inaccurate, inadequate measure. Other methods of evaluation, more relevant to actual law
practice, should supplement, if not replace, the standard exam.

*251 To some extent the skills essential to law practice have changed over time, and will continue to change. Yet
the most important part of lawyering remains interpersonal interaction. Many of the MacCrate Report's enumerated
skills have interpersonal components. [FN117] Communication is key to the practice of law. Knowledge of theory and
law and the ability to analyze will do little good in practice if the lawyer is unable to communicate. The lawyer must
communicate with the client to obtain necessary facts and some indication of the desired goals and objectives; she
must communicate with the court to argue a point of law; and she must communicate with the jury to effectively
advocate for her client. Alternative methods of dispute resolution such as negotiation, mediation, and arbitration place
primary emphasis on communicative components with the opposing party. While much communication is written,
more is seen, heard, and spoken. In order to adequately predict practice abilities, we need to test these skills. The use of
performance testing on a few state bar examinations indicates a recognition of that need, but such testing is now based
on a transcript of an interview-a rather unrealistic approach.

Legal education may be in the midst of a paradigm shift-a shift to reality. [FN118] Changes have begun and will
continue; use of video to provide a virtually real assessment, I suspect, is just the tip of iceberg. Legal educators have
been challenged to improve the educational process. [FN119] Students need to learn skills and can only do so by using
real-life projects. [FN120]
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The next best thing to reality is virtual reality. With improved technology, problems will be presented in an in-
teractive video format. Eventually the entire examination may consist of taking students to the courtroom, conference
room, or other site, and into the virtual reality of law practice for the twenty-first century.

As the student enters the examination room, she is given a headset. With the press of a button, she is
transported to a large conference room in which the decision-makers of five international corporations are
discussing a contract dispute. The student, representing X Corp, must assist Mr. Segen in negotiating a reso-
lution of the dispute.

After a cursory greeting, her client privately whispers, “They are negotiating in bad faith-what do we do
now?” The student's verbal and nonverbal responses are electronically transmitted to the client. Depending
upon the lawyer's response, the client continues with additional questions throughout the hourlong negotiation.
The student's responses along with the ultimate outcome of X Corp's contract are evaluated and graded as part
of the Ethics in Negotiation and Settlement examination.

[FNal]. Kimberlee K. Kovach is Assistant Professor, South Texas College of Law, and Adjunct Professor, University
of Texas School of Law.

My sincere gratitude goes to Sandra DeGraw, Teresa Stanton Collett, J. P. Ogilvy, James Paulsen, Stephen K.
Huber, and Catherine G. Burnett for their suggestions on earlier drafts of the article. And a special thanks to Kathy
Gresham, Director of Multi-Media Production Services, South Texas College of Law, not only for her comments on
the article, but also for providing the audiovisual expertise that allows and encourages innovation.
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[EN41]. Since students unequivocally understand the importance of “final” exams, I have found the phrase “final
video” similarly motivating.

[FN42]. In preparation for the final video, I also conduct two optional three-hour workshops for those students
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[EN72]. Tarr, supra note 5.
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[FNO92]. This has been my personal experience, as well as that of Teresa Collett. See also Johnson, supra note 21, at
596.

[ENO93]. In Teresa Collett's Counseling the Terminally Il class, students viewed a videotape, after which they were
able to select several questions to answer. A concern voiced by several students was that they needed more time.
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[FNOS]. I think this is imperative and advocate that each student of mediation be committed to having her own real
dispute mediated. See Kimberlee K. Kovach, Mediation for Mediators? If You Talk the Talk, You'd Better Walk the
Walk: An Examination of How Dispute Resolvers Resolve Disputes, 11 Ohio St. J. on Disp. Resol. 2 (1996).

[EN96]. Advocacy in mediation has recently become another emphasis of those in dispute resolution education. I have
organized a competition over the last few years, with the support of the ABA Section of Dispute Resolution, where the
focus is on advocacy in mediation. While only law schools in Texas have participated thus far, the objective is to have
a national competition within the next few years. For related discussion, see Eric Galton, Representing Clients in
Mediation (Dallas, 1994).

[FN97]. Once when a student's spouse was the client, it was apparent from the video that they had just argued. The
performance was dismal. Moreover, spouses and significant others know each other too well; the attendant nonverbal
and other communication indicators would not be present in a realistic first interview.

[FNOS]. I also require that students in the Mediation class observe a real mediation and write a detailed analysis, which
is graded. This is strongly recommended in Interviewing & Counseling, but without the ability to provide access for all

students, a requirement would be overly burdensome. In litigation-related courses, I would likewise require courtroom
observation and a graded written critique.

[FN99]. Johnson, supra note 23, at 98.

[FN100]. Johnson, supra note 21, at 594; see also Letter from Larry Grosberg, Law Tchr., Spring 1995, at 5 (de-
scribing use of videotape to evaluate lawyering skills).

[EN101]. Grosberg, supra note 100.
[FN102]. Kissam, supra note 9, at 453.
[EN103]. 2 Josephson, supra note 10, at 323-24.

[EN104]. Teresa Collett's exam provides for answers more aligned with the traditional essay response but allows the
students to select questions.

[EN105]. Since the tape forms the basis of a grade, it must be kept one year at South Texas. Students can have a
permanent copy of their video made by bringing in a blank tape.

[FN106]. E. Gordon Gee & Donald W. Jackson, Current Studies of Legal Education: Findings and Recommendations,
32 J. Legal Educ. 471, 504 (1982).

[EN107]. Id.

[FN108]. There would be less concern of student access since videotapes are more difficult to reproduce than written
exams.

[EN109]. I acknowledge that students may not complain immediately following the test because of fear of retaliation,
even though the examinations are graded anonymously. But semesters later, when students in the clinic have an op-
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portunity to comment, the consensus is favorable.
[FN110]. See Johnson, supra note 21, at 595.
[EN111]. Cramton, supra note 87, at 333.

[EN112]. An explicit goal of the examination process. See Steve H. Nickles, Examining and Grading in American
Law Schools, 30 Ark. L. Rev. 411, 416, 440 (1977); Kissam, supra note 9, at 475.

[FEN113]. Kissam, supra note 9, at 476; Burman, supra note 13, at 449.
[EN114]. Kissam, supra note 9, at 480.

[EN115]. Id. at 463; Motley, supra note 9, at 739.

[EN116]. Nickles, supra note 112, at 416.

[EN117]. MacCrate Report at 139-40, 172-221.

[FN118]. Rose, supra note 4, at 551.

[EN119]. Mudd, supra note 76, at 238.

[EN120]. Christopher T. Matthews, Sketches for a New Law School, 40 Hastings L.J. 1095 (1989).
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